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GEORGE N. ALLEN and ROLEPH J. WYCOFF v. THE STATE BANK OF 
NORTH CAROLINA. 


The owners of lost bank notes may in equity recover the amount upon offering 
bond and security to save the bank harmless from all claims for or on account 
of such notes. 

Whether a recovery upon lost notes can be effected at law. Quere? 

The cutting a bank note in two, for transmission by mail, is not a voluntary de-~ 
struction of it; and if, in the course of transmission, one of the halves be lost, 
the owner, upon producing the other half, and offering an indemnity, may re- 
cover the amount of the whole note. 

An objection to the irregularity of an affidavit annexed to a bill, cannot be made 
on the hearing; it should have ceme before filing the answer. 

An affidavit sworn to before a master in chancery in another State, who was not 
® commissioner appointed by this State, is regular. 

The usage of a bank in paying to the holder of a half note only half the amount 
of the note, is not sanctioned by law, and cannot be sustained. 

A bill filed two years after the loss of a bank note is not too late for relief. 

A neglect to offer an indemnity before filing a bill does not destroy the plaintiff’s 
right, but it will deprive him of a claim for damages and costs. 


This bill was filed in the Court of Equity for the County of 
Wake, and removed to this Court for a final hearing. 

The plaintiffs charged that they were co-partners in trade; 
that in the collection of debts due them in this State, the plain- 
tiff Wycoff had received certain notes issued by the defendants, 
payable to bearer on demand at the bank, amounting in the 
whole to the sum of $500, of which notes they set forth a de- 
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scription list; that on the 8th of February 1831, the said Wycoff, 
for the purpose of securing the safe transmission of the said 
notes, and according to the usage of merchants on such occasions, 

cut each of the notes into two parts, and on that day en- 
[4] closed the first halves thereof in a letter addressed to the 

plaintiff Allen, at New York, and on the same day for- 
warded the letter by the public mail; that on the 10th of the 
same month, he transmitted in like manner by mail, the other 
halves; that the first parcel duly came to hand, but that the 
second had not been received, but was lost; that as soon as this . 
loss was ascertained, the plaintiffs sent an account of the num- 
bers, letters, and the places where the bills were payable, to 
the principal bank of the defendants, to all their branches, and 
to the different banks in this State, and in Virginia; that they 
presented to the defendants the halves received, offered an in- 
demnity against any loss which the defendants might sustain 
by reason of the missing halves, and required payment of the 
whole amount due upon the notes; that the defendants paid the 
plaintiffs one half of this sum, but utterly refused to pay more. 
The bill prayed that the defendants might answer to the matters 
charged, and upon having a proper indemnity executed, might 
be compelled to pay the residue of the money due upon the 
notes, with the interest which has accrued thereon, since the 
payment was demanded and refased. To this bill, which was 
verified by the affidavits of the plaintiffs, taken before a Master 
in Chancery, in New York, the defendants put in an answer 
under the seal of the corporation, in which they denied the 
partnership of the plaintiffs, their possession and ownership of 
the bank notes referred to, the cutting and transmission of them, 
and the loss of the second halves thereof as charged. In this 
answer, they insisted, that if the facts alleged were true, the 
plaintiffs, by the voluntary cutting of the notes, for their own 
convenience, took upon themselves the risk of loss, and could 
not require payment, without presentation of the entire notes. 
They further alleged that it had been their custom to pay the 
holder of a half note on presentation at their counter, one half 
of the amount of the note, which custom was known to their 
dealers, and particularly to the plaintiffs; that this custom was 
adopted from regard to public convenience, and not upon the 
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supposition of their liability; for they contended, that at law no 
recovery could ever be enforced but on presentation of 

the entire note; and that a Oourt of Equity would give [5] 
no relief, where the loss has been occasioned by the 

voluntary act of the holder, in dividing a note. The defendants 
farther answered, that in May 1831, one P. Lemesurier sent to 
their cashier in a letter, a copy whereof was annexed, the 
halves of bank notes, amounting to $500, in behalf of a friend, 
and requiring payment of the whole sum, and in this letter 
there were others, referring to the plaintiffs as the owners, and 
they stated, that in answer to this, the cashier wrote to Leme- 
surier, stating the usages of the bank; transmitting a draft on 
the United States Bank in New York, in payment, of $250; re- 
turning the letters enclosed in Lemesurier’s communication; 
and requiring of him, if this arrangement were not satisfactory, 
to return the draft, whereupon the cashier promised to return 
the half notes received; that receiving no reply, and hearing no 
complaint from Lemesurier, they sometime afterwards destroy- 
ed these halves as useless; that in about a fortnight or three 
weeks after this transaction with Lemesurier, the plaintiff Allen 
called on the cashier, and inquired respecting the half notes, 
and the cashier informed him of the payment made by draft, 
and that he expressed no dissatisfaction further than saying, 
“that he thought the bank ought to pay the whole.” The de- 
fendants denied that any indemnity was ever offered, or de- 
mand made in any other way, before suit brought; denied also 
that a description list of the notes was sent to their principal 
bank, or its branches; insisted that if the plaintiffs were entitled 
to the payment of the notes, they were bound, when payment 
of half was made, to notify the defendants that they refused 
the same as a discharge of their demand, but claimed to hold 
it as a partial payment; that they were bound also to furnish 
the defendants with a particular description of the lost notes; 
to make a distinct demand of payment of the whole amount, 
and to tender to them an additional indemnity, especially as 
they allege that being about to close their business, they have 
burned and destroyed a large amount of their notes, half as 
well as whole notes, and it was impossible for them to ascer- 
tain whether they may not have paid off the other halves 
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[6] of these notes received in pursuance of their usage, and 

destroyed them as useless; and they objected finally, that 
having delayed to bring their bill more than two years after 
the transaction between the defendants and their agent Leme- 
surier, the plaintiffs came too late to ask the aid of a Oourt of 
Equity. To this answer there was a general replication, and 
the only proof taken on either side is to be found in the depo- 
sition of Benjamin J. Spruill, a witness examined by the plain- 
tiffs. This witness fully proved that the plaintiff Wycoff, on 
the 8th of February 1831, had the possession of the notes set 
forth in the list attached to the bill; that he cut the notes in 
two; that on that day he forwarded by mail the first halves, in 
a letter directed to the plaintiff Allen, at New York, and that 
on the 10th of the same month he forwarded the other halves 
by mail, in the same way. 


Devereus, for the plaintiffs. 
Badger, for the defendants. 


Gaston, Judge, after stating the case as above, proceeded: 
These are the allegations and this the testimony, on which the 
cause is brought to a hearing. It is to be regretted that the 
proofs have not been more fall, as it is quite probable that by 
reason of this defect we are not possessed of that accurate 
knowledge of the facts which would enable us to do precise 
justice between the parties. Upon that testimony, however, as 
connected with the pleadings, it is our duty to pronounce the 
facts such as they appear to us either by direct proof, or by 
fair inference. It may not be amiss here to notice an objection 
that has been taken to the affidavit annexed to the bill of the 
plaintiffs. It is said to be irregular, because sworn to, not be- 
fore any commissioner appointed under the authority of this 
State, but before a Master in Chancery in New York, and that 
were it regular in point of form, it is not evidence on the hear 
ing. Ifthe objection to the irregularity of the affidavit, merely 
as an affidavit, were Well founded, it should have been availed 
of by the defendants before answering the bill, and comes too 
late afterwards. But considered as an affidavit, it is suf- 


ficiently regular, according to established Chancery [7] 





Ree a ot 2a 2 An &s at Of. oo 2 2 ft oe a Oh, 6 a a a ee ee ee 


_ Aa ee > eee 


' [| = FT SS ee he | 


JUNE TERM, 1834. 
Allen and Wycoff v. State Bank. 


usage. Braham v. Bowes, 1 Jacob & Wal. 296. We do 
not regard it as evidence upon the hearing. When a bill is 
brought, not for discovery merely, but also for relief, the prac- 
tice of the Court generally requires that an affidavit of the loss 
of the written instrument should be annexed; because it is this 
loss which constitutes the reason for changing the forum, and 
transferring to a Court of Equity, an ordinary case for relief in 
the courts of law. The want of such an affidavit would be a 
good ground of demurrer. But when matters of fact are 
charged and denied by the pleadings of the parties, and the 
Court is to ascertain the truth of the matters thus put in issue, 
the proof must come from competent witnesses; and as a gen- 
eral rule a man is not more competent to prove his own case in 
a Court of Equity than in a court of law. 

The Oourt is satisfied that the plaintiffs were the lawful hold- 
ers of these notes. There is no question but that one of them 
had the bona fide possession of the notes, cut them in two, and 
transmitted to the other plaintiff the respective halves by mail 
on different days, viz: on the 8th and 10th of February 1831. 
The next information, which we have about them, is on the 
18th of May, following; when the first set of half notes was 
sent to the Bank at Raleigh by Lemesurier, claiming them as 
the agent of the plaintiffs, and requiring payment of the whole 
amount in their behalf, or if this was refused, to return the half 
notes. There is no proof of what. was done upon this demand, 
but it is alleged by the plaintiffs that they received a partial 
payment of one-half of the amount, and the defendants allege 
that they paid one-half to Lemesurier in discharge of the entire 
demand. The, fact of an actual receipt of one-half by the plain- 
tiffs from the defendants on account of these notes is therefore 
not disputed, although the character of this payment is very 
differently represented by the parties. In defect of any other 
explanatory or contradictory evidence, the necessary inference 
from these facts is, that the notes belonged to the plaintiffs. 
The proof of ose has been objected to as defective and insuffi- 
cient. If the case were one of the loss of an entire note, the 
possession whereof might expose the bank to a rightful 
demand of payment from a subsequent bona fide holder, [8] 
where there might be an obvious motive and a strong 
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temptation for pretending a loss which had never happened, we 
should probably require more full proof. This we suppose 
might be obtained through the post office establishment at New 
York, which could show whether the parcel mailed at Scotland 
Neck on the 10th of February reached New York; and if it 
did, whether the letters inclosed corresponded to those set forth 
in the way-bill. The division of the notes—their being sent by 
different mails—the production of, and delivery to the defend- 
ants, of the first set of half-notes by the plaintiffs—the lapse of 
time without any presentation of, or demand by, any body on 
account of the other set—and the want of any rational motive 
for keeping back the letter, if it had come to the hands of the 
plaintiffs—constitute a mass of evidence which induces us to 
pronounce this allegation fully proved. It is in truth, rather a 
case of destruction than of loss of the notes. There is no proof, 
on the part of the plaintiffs, of a descriptive list having been 
forwarded to the bank and to its branches, or of an indemnity 
being offered previously to suit; and none on the part of the 
defendants of the usage of the bank to pay on half-notes, half 
the sum for which the notes were given, nor, if such usage ex- 
isted, that it was known to the plaintiffs; nor of the halves re- 
ceived having been burned by the bank, nor of any circum- 
stances rendering it probable that the other halves may have 
been received, and destroyed also. The Oourt, therefore, must 
regard all these alleged facts, if they be material, as not exist- 
ing in the case. 

The defendants have not in their answer, nor upon the hear- 
ing, objected to the jurisdiction of a Court of Equity, because 
that the plaintiffs, if entitled to relief, had remedy at law. 
On the contrary, they insist that there is no remedy at law, 
for the holder of a note, who by any mischance is unable to 
present the note itself for payment, and that whenever he is 
entitled to redress, he can obtain it only through the interven- 

tion of that Court whose peculiar province it is to re- 
[9] lieve against accident. There are few subjects on which 
there have been such inconsistent decisions, and on 
which such marked changes of judicial opinion have occurred, 
as the competency of Courts of law to give relief in cases of 
lost instruments, and the right of a Court of Equity to take 
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jurisdiction of such claims. Up to the period of our separation 
from the mother country, it was considered as beyond question, 
that no action would lie at law, upon a lost bond, because of 
the indispensable necessity in every such action to make a 
profert of the instrament declared on; and it was the invariable 
usage to seek relief in equity, which, in a proper case, never 
refused to give it. Within the last fifty years, Courts of law 
in England have allowed such actions to be maintained, hold- 
ing it sufficient to dispense with the necessity of a profert, to 
state that the obligation has been lost by time and accident, or 
destroyed by other casualty. Notwithstanding this assumption 
of jurisdiction by Courts of law, the Courts of Equity have 
continued to hold cognizance of sach demands, because they 
once had acknowledged jurisdiction of them; because of the 
ability of these Courts, where there are more persons than one 
liable to the same debt with mutual remedies against each 
other, to make a complete and effectual adjustment among all 
the parties liable; and because of the difficulty at law of se- 
curing an adequate indemnity. With regard to bills of ex- 
change and other negotiable instruments, there were many in- 
consistent adjudications in both Oourts. In the case of Teneay 
v. Gory, decided in the reign of Charles 2, and quoted with 
approbation by Lord Harpwicke in Wameley v. Child, 1 Ves. 
Sen. 345, a bill of exchange was drawn on the defendant and 
endorsed to the plaintiff, by whom it was lost or mislaid, as ap- 
peared by the affidavit annexed, and the bill prayed that the 
defendant might be decreed to pay the plaintiff the money, the 
plaintiff first giving the defendant security to save him harm- 
less, which was so decreed, but without damages or costs. In 
1749, in the case Wameley v. Child, above mentioned, Lord 
Haxrpwicke entertained no doubt, but that an action at law 
would lie on lost bank notes, but thought that the plain- 

tiff might also sustain a bill in equity for relief, upon [10] 
annexing an affidavit of the loss and submitting to give 
security. In Glynn v. Bank of England, 2 Ves. Sen. 38, he 
stated, that upon a lost note there was a clear relief at law, and 
that a man is not entitled to bring a bill in equity, im general,. 
on a lost note, but that he might do so under special circum- 
stances. What these are he does not state, but he seems dis- 
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posed to exercise jurisdiction in the case before him, which was 
that of a bill brought by the representatives of a dead man, 
touching several bank notes alleged to be lost, praying a de- 
cree for the payment of them, upon offering to give security to 
refund and indemnify the defendants in case any other claim 
should be made upon them. In 1810, in Mossof v. Hadon, 16 
Ves. Jun. 430, where a note, before it became due, was cut in 
two, and one of the halves lost, Sir Wi1t1am Grant refused to 
give relief, notwithstanding a fall conviction that the merits 
were with the plaintiff, because there was clear relief at law, 
and that he was fearful to break down the barriers which 
separated the jurisdiction of Courts of law und Courts of Equity. 
In 1817, in Davies v. Dodd, 4 Price, 176, Chief Baron Riex- 
ARDS gave @ decree in favor of an indorsee against an acceptor 
of a lost bill of exchange, stating that it did not become him to 
say whether the plaintiff had or had not a remedy at law, for if 
he had, he has also a remedy in equity; and if he had com- 
menced an action at law, the defendant might have restrained 
him by injunction from proceeding, because a Court of law 
could not compel him to give security, which a Court of Equity 
would hold that he was entitled to. He added, “there are 
many cases of this nature, particularly where bonds have been 
lost, where the parties have come inte equity on that very 
ground, and the case of a negotiable bill is yet stronger.” 

There were many adjudications at law, in which plaintiffs 
recovered upon lost bills and notes, and among the latest, one: 
before Lord Tenrerpen, (then Chief Justice Axnsorr,) in 1826. 
Glover v. Thompson, Ryan & Moody, 403, (and 21 Eng. ©. L. 
Rep. 472.) But in 1827, in the case of Hansard v. Robinson; 
7 Bar. & Ores. 90, (and 14 Eng. C. L. Rep. 20,) the Court of 

King’s Bench, through Lord Tewrerpsen, pronounced 
[11] their unanimous judgment, that an indorsee could not 

recover at law against an acceptor on a bill lost, after it 
became due, and after the plaintiff had required payment; and 
offered an indemnity. The Court declare that it was impossi-~ 
ble to reconcile the decisions, and therefore recourse must be 
had to principle; that according to the custom of merchants, 
the holder of the bill was to present the instrument at its 
maturity to the acceptor; demand payment of its amount, and 
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upon receipt of the money, deliver up the bill; that the acceptor 
paying the bill, had a right to the possession of the instrument 
for his own security, and a his discharge and voucher pro 
tanto in his account with the drawer; that he who has lost the 
bill and cannot give the possession thereof to the acceptor, has 
not a legal right to require its payment; and that bis remedy 
must be to tender a sufficient indemnity to the acceptor, and if 
it be refused, then enforce payment in a Court of Equity. 
Since this adjudication, the Courts of Equity in England bave 
had no scruple in exercising jurisdiction in cases of lost bills 
and notes, giving adequate relief thereon. See Macartney v. 
Graham, 2 Sim. 285. It is not surprising, that during the 
clashing of judicial decisions in England, similar differences 
and repugnances sgpuld have occurred in this country. In 
many, we believe in most of the States of the Union, suits on 
lost bills and notes are brought at law—in some they are 
brought in equity; but we are not aware of any adjudication, 
in any State having distinct Oourts of law and equity, that 
such claims are not within the jurisdiction of a Court of Equity. 
We do not decide whether an action on a lost bill or note 
can, or cannot be brought at law. When it is considered that 
all written engagements for the payment of money, whether 
with or without seal, whether payable to order or not payable 
to order, are by our laws negotiable; that many of these, and 
among them the bank notes which constitute the currency of 
the State, are for sums too small to render them fit subjects of a 
controversy in a Oourt of Equity; that there may be a differ- 
ence between the Joss, properly so called, and the de- 
struction of the negotiable instrument—nay between a [12] 
demand against one who is ultimately chargeable there- 
on, and him, who on payment thereof has a right to charge it, 
in account against another,—we should weigh well all the bear- 
ings and consequences of the adjudication of such a question, 
and make it when it becomes necessary, and is the direct point 
involved in the controversy, and not before. But however this 
may be, we have no difficulty in sustaining the jurisdiction of 
a Court of Equity. Accident is one of the peculiar and proper 
grounds upon which its aid may be rightfully invoked. It can 
give redress better suited to the nature of the controversy; more 
[Dev. & Bat. Eq., Vol. 1.—*2.] 
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safe for all the parties concerned, and rendering unnecessary 
an application to it from any of them for relief against a harsh 
judgment at law. If therefore the claim might have been 
prosecuted at law, it is nevertheless a proper subject of equi- 
table cognizance. If it could not be sued on at law, it may be 
prosecuted in equity for that very reason. 

The plaintiffs, having been the lawful owners and possessors 
of these notes, if the same have been lost or destroyed without 
their fault, have aright to recover what is justly due upon 
them. In the ease of Walmsley v. Child, an objection was 
raised because of the import of the contract, the notes being 
payable to dearer, and transferable without assignment, but, 
observed the great Judge who decided that case, this “‘is carry- 
ing it too far to say in any case, for un@pubtedly one having 
lost his note or security, is no reason why he should lose his 
debt; but a note lost in that manner is a strong reason why the 
defendant should hold his hand and receive the fullest satis- 
faction that it would never be demanded of him.” Bat it is 
objected in the present case that the loss or destruction was oc- 
easioned by the voluntary act of the plaintiffs, and therefore 
they cannot, any more in equity than at law, entitle themselves 
to demand payment thereof, without the presentation of the 
entire notes at the places where the same were payable. We 
think this objection unfounded. The cutting of a note into two 
parts, unless done with the intent to destroy the note, is not, 

of itself, a destruction of it. While the two parts exist, 
[13] and are retained by the lawful holder, the rights and 

liabilities of the parties remain precisely the same as 
before the division. If one of the parts be afterwards lost or 
destroyed, the right of the former holder of the note and the 
obligation of the maker are the same as though the whole note 
had been destroyed. Had the notes in this case been put into 
the mail in their original state, and then the loss occurred, it 
might with equal plausibility have been urged, that the plain- 
tiffs for their own convenience took upon themselves the risk 
of loss, and can therefore demand payment only according to 
the letter of the engagement. If the law warranted such an 
usage as that alleged by the defendants, of paying upon a half 
note, by whomsoever presented, half the amount of the note, 
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the risk of injury to one or the other of the parties would be 
the same in the transmission by mail of a divided as of a whole 
note. In the former case, there would be indeed a double 
chance of casualties, but only the danger of half of a loss upon 
each casualty. Such an usage however is wholly unsupported 
by law. The holder of a half note, as such, has no right to any 
part of the money. Sucl an usage has a pernicious tendency 
to facilitate the receipt of money by the dishonest holders of 
half notes, and thereby creates or multiplies temptations to dis- 
honesty. The transmission of divided notes by several mails 
diminishes the danger of injury as to one of the parties, and 
does not increase it as to the other; is for the benefit of com- 
merce; affords additional security against dishonesty, by lessen- 
ing the inducement to commit it, and ought in no manner to 
affect the rights of the lawful owners of the notes. 

In England and in the States of this Union, the propriety of 
this course of remittance has been again and again recognised, 
and we cannot therefore admit, that the plaintiffs have lost the 
notes through their fault. 

It has been seen that the parties differ materially as to the 
circumstances under which payment of part of the money was 
made, and that we are without the means of ascertaining to 
whose representations greater faith is due. Had the answer 
been on oath, it might have been evidence for the de- 
fendants. But it is not on oath, and therefore can be [14] 
viewed only as a denial of the allegation of the plaintiffs, 
and as an allegation of facts on their side. It would seem, 
however, from the letters of Lemesurier, distinctly requesting, 
if the bank should not comply with the requisition made for a 
Juli payment, to return the half notes, that the first irregularity 
was on the part of the defendants in keeping these, and sending 
half the amount claimed. If a binding agreement could have 
been made (which we greatly doubt) to receive this sum in dis- 
charge of the whole claim, such an agreement is not proved. 
The time which elapsed before the filing of this bill is clearly 
not such as to affect the plaintiffs with laches, or to afford any 
valid objection to relief. 

The defendants had certainly a right to ask a satisfactory in- 
demnity, and also prima facie evidence of the loss of the other 





EQUITY CASES. 


Allen and Wycoff v. State Bank. 








half notes, before the plaintiffs could in conscience insist on 
payment. No such evidence appears to have been given, and 
no such indemnity offered, before the filing of this bill. This 
omission does not destroy the right of the plaintiffs, but it affects 
their claim to damages and costs. Following the example in 
the old case of Zenesy v. Gory, we shall decree for them the 
unpaid part of the principal of the notes only, and the parties 
must respectively defray their own costs. The sum decreed to 
be paid, when bond shall be given in the penal sum of $500, 
with such sureties as shall be approved by the clerk of this 
Court, with condition to save the defendants harmless from all 
claims for, or on account of, the notes set forth in the list an- 


nexed to the bill. 
Per Curt. Decree for the plaintiffs. 


NOTE.—The jurisdiction of the Court of Equity in cases of lost notes and 
bonds, has been sustained in many subsequent adjudications. Dumas v. Pow- 
ell, 2 Dev. & Bat. Eq. 122; Carter v. Jones, 5 Ired. Eq. 196; Deans v. Dortch, 5 
Ired. Eq. 331; Morrison v. Meacham, 4 Ired. Eq. 381. In a suit in equity to re- 
cover the amount of a lost note or bond, an affidavit of the loss, annexed to the 
bill, is sufficient to give jurisdiction to the court; and at the hearing to let in 
proof of the contents of the instrument, unless there be some opposing testimo- 
ny. But it would be different, if the execution or contents of the note were de- 
nied, and that were suggested as the reason for the plaintiff’s suing in equity. 
In such a case, although the court of equity would not refuse to consider the 
mere affidavit as sufficient to account for the non-production of the original note 
or bond, the strictest proof would be required of the execution and contents. 
Fisher v. Carrol, 6 Tred. Eq. 485. If it appear that the bond has been destroyed 
or suppressed by the obligee, the court will not give any relief. Davis v. Davis, 
Ibid, 418. If a negotiable note or bond be lost, and the payee or obligee agree 
to receive, and does receive, another in payment of it, he cannot afterwards re- 
cover in equity upon the first. Smitherman v. Kidd, 1 Ired. Eq. 86. 

Where bank notes are made payable on demand at a particular place, as, for 
instance, at one of the branches instead of at the principal bank, the court of 
equity will not decree the payment of them as lost notes, unless a demand for 
payment had been made at the branch bank previously to the filing of the bill. 
Streater v. The Bank of Cape Fear, 2 Jones’ Eq. 31. 

If a suit can be sustained at all upon a lost negotiable instrument at law, the 
plaintiff cannot prove the loss by his own oath. Cotton v. Beasley, 2 Murph. 
Rep. 259; McRae v. Morrison, 13 Ired. Rep. 46. And this rule will not be de- 
parted from, even though the amount of the lost instrument be less than fifty 
dollars. Chancy v. Baldwin, 1 Jones’ Rep. 78; Grant v. Reid, Ibid. 512. 

After a bill has been filed, the production of a bond by a defendant, which he 
had stated that he destroyed, will not deprive the court of jurisdiction. 
Hamlin y. Hamlin, 3 Jones’ Eq. 191. 
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WILLIAM McKINNIE v. WALTER B. RUTHERFORD. 


A defence which is good in equity against the assignor of a note or judgment, is 
available against his equitable assignee. 
To a bill brought by the assignee of a judgment, the assignor is a necessary 


party. 


The case made by the bill, answer and proofs was, that 
one Sackett sold a tract of land to the defendant Ruther- [15] 
ford. The land was under mortgage, of which Ruther- 
ford was ignorant at the time of the purchase. To secure the 
purchase money, Rutherford gave four several promissory notes 
payable to Sackett or bearer, which the latter afterwards 
pledged to the plaintiff for money borrowed of him. After the 
notes became due, suit was brought on them in the name of 
Sackett, and judgment obtained, Rutherford knowing at that 
time that McKinnie had an interest in them. After the judg- 
ments were obtained, Rutherford, discovering for the first time 
that the lands which Sackett had conveyed to him were under 


mortgage, filed his bill against Sackett alone, praying an in- 
junction, which at the hearing was perpetuated. The plaintiff 
then filed this bill against Rutherford, omitting to make Sackett 
a party, claiming to be the equitable assignee of the notes, and 
to be entitled to the beneficial interest in the judgments, and 
seeking to be made a party defendant with Sackett to the 
former suit. 


No counsel appeared for either party. 


Danret, Judge, after stating the case as above, proceeded: — 
If the plaintiff had had the legal interest in the notes, as he 
pretends, he should have brougbt suit at law in his own name 
as bearer, and then Rutherford could not have proceeded in his 
bill without making him, as well as Sackett, defendant. But 
he did not sue at law in his own name, but in that of Sackett, 
which is strong proof that he had not the legal title in the 
notes, but was only a pledgee. The judgments have merged 
the simple contracts on the notes, and the plaintiff’s interest, if 
any, is purely equitable. The plaintiff contends, that Ruther- 
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ford had notice of the mortgage at the time of the sale of the 
land, but there is no proof of that: and if he had notice after- 
wards, he could not have set it up as a defence at law, in the 
actions brought on the notes; therefore his suffering judgments 
to be taken upon them operates nothing against him in equity. 
If Rutherford had an equity against the notes, or the judg- 
ments on them, as to Sackett, he must, as it seems to us, have 

the same equity against the plaintiff, the equitable 
[16] assignee. Again, it is arule in equity, that where a 

bill is brought by the assignee of a judgment, the as- 
signor is a necessary party. Outheart v. Lewis, 1 Ves. Jun. 
463; 2 Mad. CO. P. 148. But in such’ case the bill is not ordi- 
narily dismissed, but the case will be ordered to stand over 
with liberty for the plaintiff to amend by adding parties upon 
paying the cost of the day, (2 Mad. C. P. 142.) But, because 
of the defects of the bill, and the great irregularity of the pro- 
ceedings in this cause, we deem it idle to retain the bill, and 
therefore direct that it be dismissed with costs, but without 
prejudice to the plaintiff to bring a new bill if he thinks proper. 

Per Curt. Bill dismissed. 


NOTE.—The main question decided in the cause is fully sustained by subse- 
quent cases. Moody v. Sitton, 2 Ired. Eq. 882; Lackay v. Curtis, 6 Ired. Eq. 199. 
It is the duty of the assignee of an unnegotiable paper to make inquiries of the 
obligor, and if he do not, he takes it subject to all the equities of the latter 
against the assignor. But if the obligor, upon such inquiry being made, misin- 
form the assignee, or if he acquiesce in the assignment and delay for a long time 
to bring forward his equity, the assignee will not be bound by the equity. King 
v. Lindsay, 3 Ired. Eq. 77. 

There can be no doubt that the assignor of the judgment was a necessary 
party, and had he been dead, then his personal representative ought to have 
been brought before the court as a party. See May v. Smith, Busb. Eq. 196. 





CHARLES M. FORD v. JAMES P. WHEDBEE, et al. 


A legacy to the wife of the testator, payable two years and three months after 
his death, during which time land for a residence was devised to her, and the 
executor was directed to sell other land, so as to have the money ready to pay 
her at the expiration of that time, and which was expressed to be in lieu of 
her dower, upon her death before the time of payment, survives to her repre- 
sentative. 
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A legacy to one of the testator’s next of kin, “which will include every part of 
my estate intended for him,” will not bar his claim to a share of the residue. 
The cases of Wilson v. Hightower, 8 Hawks, 76, Craven v. Craven, 2 Dev. Eq. 
Cases, 344, and Redmond v. Coffin, ib. 481, approved. 

A Court of Equity never passes judicially upon accounts involving adversary in- 
terests, when the same person represents both parties. 


The plaintiff set forth the will of James Whedbee, of which 
the following parts only need be stated: “I give unto my be- 
loved wife Jane J. Whedbee, all the property that came to me 
by her in marriage: that is to say, all the household and kitch- 
en furniture, &c. (repeating the particulars at length.) 

“T give unto my beloved wife for her year’s support, 150 
barrels of corn, &c. (repeating a variety of articles of ordinary 
household consumption.) I leave her the plantation and build- 
ings either where I live, or where my son Lemuel Whedbee lived 
and deceased, for the full space of two years and three months, 
at the expiration of which time, my administrator is herein di- 


rected to pay out of my estate $1000, the one half cash, the 


other half in good and safe obligations then due, and no other. 
To raise that sum of money, he shall be at liberty to sell all the 
land which, &c. (describing it,) which he may sell as 

soon after his qualification as time will admit, upon the [17] 
longest credit that can be given, so as to have the money 

ready for her use, immediately after the two years and three 
months is expired. Which said thousand dollars is to be to 
her a full satisfaction for, and in lieu of her taking thirds out 
of my land.” The testator then gave to his son, James P. 
Whedbee, property which he particularly described, and esti- 
mated to be worth $9000, and proceeded as follows: “all of 
which will include all, and every part of my estate, intended, 
meant, and allotted to him, as the whole of his portion thereof.” 

After making a provision for his grandson James N. Whed- 
bee, the testator proceeded: “all of which is to complete his 
share of my estate, unless the death of some one or more of his 
connexions should entitle him to heir from them.” 

The bill, after setting forth these parts of the will, charged, 
that there being no person appointed executor, administration 
with the will annexed had been committed to the plaintiff; that 
the plaintiff in the execution of his office had experienced great 





EQUITY CASES. 
ei Ford v. Whedbee. _ 





_— 


difficulty, and he prayed that his administration might be con- 
ducted under an order of the Court. 

In explanation of the difficulties he had encountered, the 
plaintiff stated that Jane J. Whedbee, the widow of the testa- 
tor, died before the expiration of two years and three months 
after his death. That her administrator (who was a defendant,) 
claimed the legacy of $1000, but that the next of kin of the 
testator insisted that the legacy was contingent, and had failed 
in consequence of her death before it fell due. Upon this sub- 
ject the plaintiff prayed a declaration of the opinion of the 
Court. 

Another question which arose was, how the surplus should 
be divided, there being no residuary clause in the will. The 
widow claimed to be entitled to a share of it, but her claim was 
denied by the next of kin, who insisted she was only entitled 
to that provision which the testator had made for her, as she 
had not dissented from tlre will. Among the next of kin a 
question also occurred: there being six of them, four contended 

that it should be divided between them, as the testator 
[18] had expressly excluded James P. and James N. Whed- 

bee, while the latter, the two Whedbees, contended, 
that as the testator had not disposed of the residue, it was to 
be distributed by law, and that a distribution by law included 
them. The plaintiff also stated that he had been appointed 
guardian to Joseph Newby, who had been the ward of the 
testator, and that difficulties had arisen in stating the account 
between the infant and the testator, and he prayed that it might 
be settled under a reference made by the Court. 

The several answers admitted the allegations of the bill to 
be true. 


Badger, for the plaintiff. 
Iredell and Devereux, for the administrator of the widow. 
Kinney, for James P. and James N. Whedbee. 





Gaston, Judge.—This bill is filed by the administrator with 
the will annexed of James Whedbee, to obtain the advice of 
the Court on several questions arising under the will of his 
testator, which are likely to produce controversies, and delay a 
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settlement of the estate. The first of these is, whether the be- 
quest of $1000 to the testator’s wife be a vested or contingent 
legacy. Questions of this kind are frequently very perplexing, 
and with a view to the determination of them with uniformity, 
the Courts have established rules involving refined and almost 
verbal distinctions, but all designed to eviscerate and to exe- 
cute the intention of the testator. If it be his purpose to pass 
an immediate interest to the legatee, postponing only the time 
of enjoyment, then is the legacy vested. But if it be to render 
the title to the legacy dependent on the event of the legatee be- 
ing in a condition to receive it when due, the legacy is contin- 
gent. The will which we are called upon to expound is ex- 
ceedingly inartificial and untechnical in its language, and calls 
for the indulgence of a liberal criticism. The intention of the 
testator in any particular disposition is frequently not to be 
collected but by a careful examination of the entire clause con- 
taining it, and sometimes, indeed, not without a comparison of 
different clauses. It commences with making a suitable pro- 
vision for his wife, and it is apparent that the testator 

had in view the provision which the law would make in [19} 
case he died intestate, and substitutes for it that which 

his sense of propriety and the convenience of his estate recom- 
mends. In the event of intestacy the claims of the widow would 
be of three kinds: First, a year’s allowance out of his crop, 
stock and provisions; secondly, dower in his real estate; and 
thirdly, a distributive share in his personal property; the two 
first claims to be urged immediately on his decease; the last, a 
claim which could not be pressed before the time which the 
law allows for settling the estate. With much distinctness of, 
purpose he first makes the year’s allowance, following the sev- 
eral subdivisions of crop, stock, and provisions; then he allots 
dower, or gives a substitute for it, and lastly, he sets apart to 
her specifically a share of his personal estate. It is perfectly 
clear, that the year’s allowance was to be delivered over imme- 
diately upon his death; it is made by him as a year’s allowance, 
in lieu of that made by the law. It is natural to expect, that 
what is given as dower, or in lieu of dower, should be also given 
immediately, and upon examining the details of the provision 
for that purpose, we find much to justify that expectation. The 
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gift in lieu of dower consists of two parts. He first lends to 
her the use of either of two plantations, for the term of two 
years and three months after his decease, and then directs, that 
at the expiration of this term there shall be paid, (the will is 
silent as to whom,) the sum of $1000, half in cash and half in 
good obligations then due. The limitation of the term for two 
years and three months is a very unusual one, and prompts the 
inquiry, what could have suggested it? The motive seems 
to be developed in what follows. In order to raise the thou- 
sand dollars, the administrator is authorised, as soon after his 
qualification as time will permit, to sell certain lands which the 
testator designates, and upon the longest credit that can be 
given, so as to have the money ready for her use at the expira- 
tion of the term so limited. The administrator cannot qualify 
but in the County Court, and as its terms are quarter yearly, 
three months might elapse after the death of the testator before 

qualification, while two years is a reasonable period of 
[20] credit to enable lands to be sold at a full price, and the 

vendor to collect half of the purchase money. The dura- 
tion of the term is then with a view to the ulterior disposition, 
and is accommodated to the arrangements provided for effectu- 
ating that disposition. The term is but a temporary provision, 
while the receipt or enjoyment of the main gift is deferred. It 
is in the nature of interest for delay in the payment of princi- 
pal. The payment of the money given is to take place at the 
moment when compensation for its detention is to cease. This 
is not like the cases in which the postponement of payment is 
because of the age, or person, or character of the legatee; her 
fitness to enjoy, her capacity to dispose of, and her right to ex- 
pect a suitable provision, did in no manner depend upon the 
contingency of her surviving her husband for two years and 
three months. The postponement manifestly is for the conve- 
nience of the testator’s estate, and on account of the circum- 
stances of the property to be sold for raising the money. The 
testator imposes it as a duty on the administrator, to sell the 
lands immediately upon his decease, in order to have the money 
ready for her when the day of payment shall come, but makes 
no disposition of the money in case she dies before pay-day. 
The language, “to have the money ready for her use immedi- 
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ately upon the expiration of the two years and three months,” 
is that of one making arrangements for discharging with punc- 
tuality a debt certain, then existing, though solvendum in fu- 
twro. The omission of an ulterior disposition in the event of 
her dying before the time of payment, tends to show that the 
title to the money was not made dependent on that event. The 
testator closes the clause with this declaration, “which thou- 
sand dollars és to be to her a full satisfaction for and in lieu of 
her taking thirds out of my lands after the above-mentioned 
two years and three months.” What thousand dollars does he 
allude to? The thousand dollars directed to be raised immedi- 
ately upon his death by a sale of specific property charged al- 
so as a debt upon his whole estate, and to be ready for her at 
the moment when the use of the thirds loaned shall cease. When 
is it to be a satisfaction? Dower is an immediate right, 

and in cases of testacy must be immediately demanded. [21] 
The widow is to choose between that given by will, and 

that which she can demand by law, within six months after 
probate. Not only then, from the words used, but from the 
purpose in contemplation, the inference is strong, that he in- 
tended that she should elect at his death between his gift and 
a legal provision. . It is in satisfaction of thirds after the term 
of two years and three months, for during that term “thirds” 
(as he terms dower,) is absolutely provided, and should she 
dissent, it can only be because a satisfactory provision is not 
made thereafter, and she could only demand so much in addi- 
tion to what is unconditionally given, as will make up the full 
value of legal dower. We are satisfied, from these considera- 
tions, that by the will an immediate gift was made of the leg- 
acy, although its payment was postponed, and declare the leg- 
acy vested and not contingent. 

The advice of the Court is also prayed in relation to the dis- 
tribution which ought to be made of the residuum of the per- 
sonal estate, not disposed of by the will. The cases of Craven 
v. Craven, 2 Dev. Eq. Cas. 344, and Redmond v. Coffin, ib. 
437, must be considered as conclusively establishing, that in 
consequence of the peculiar enactments of our acts of Assembly, 
a widow for whom her husband’s will makes a provision in real 
or personal estate, must diseent therefrom, or she foregoes and 








EQUITY CASES. 
Ford v. Whedbee. 








relinquishes all further claims upon his property as widow. 
The administrator of the widow is therefore not entitled to a 
share of this undisposed residuum. It must be distributed 
amongst the next of kin, including James P. Whedbee and 
James N. Whedbee. They cannot be excluded, however 
strongly the testator has expressed his determination to give 
them no further part of his estate. Their claim to that with 
respect to which he died intestate is wholly independent of his 
intention, and is founded on the statute of distributions. What 
the testator has left undisposed of, the law must dispose of for 
him. It is hardly necessary to add, that the legacies given to 
any of the next of kin, are not to be regarded as advancements, 
Wilson v. Hightower, 3 Hawks, 76. 
[22] The administrator also prays that it may be ascer- 
tained under the sanction of the Court, what is justly due 
from the estate of his testator to Joseph Newby, an infant, to 
whom the plaintiff is guardian, and accounts have been taken 
for the purpose of enabling the Court to ascertain the amount 
due. The Court, however, must decline to make any declara- 
tion with respect to the subject-matter of this prayer. It is 
against the course of the proceedings to pass judicially upon 
an account involving adversary interests, where the same per- 
son represents both parties, and of course manages both sides 
of the account. The defendants James P. Whedbee and James 
N. Whedbee, have asked for the opinion of the Court upon 
certain matters not set forth in the bill, and in regard to which, 
therefore, the Court is not advised of the allegations of the re- 
spective parties to this suit. The Court declines to make any 
declaration thereon. 

The case appears to be one in which the administrator hada 
right to bring the parties before the Court, in order to deter- 
mine the questions which embarrassed the settlement of the es- 
tate, and therefore the Court declares his costs to be a charge 
on the assets of that estate. 

Per Curiam. Decree accordingly. 


NOTE.—As a general rule, the court always inclines to hold a legacy to be 
wested rather than contingent. See the case of Anderson v. Felton, 1 Ired. Eq. 
55, in which the court felt bound by the peculiar language of the will to hold the 
legacy to be contingent. For cases where the legacies have been construed to 
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be vested upon ambiguous language, see Guyther v. Taylor, 3 Ired. Eq. 323, and 
Devany v. Larkins, 3 Jones’ Eq. In the last case, (which has not yet been re- 
ported, ) the subject is discussed at some length, and all the leading cases cited 
and commented upon. ‘ 

The widow is now entitled to a share of an undisposed of residue of personal- 
ty, although she may not have dissented from her husband’s will. Revised 
Code, ch. 118, sec. 18. This provision was first made by the act of 1835, ch. 10. 
See Rev. Stat., ch. 121, sec. 12, and the case of Johnson v. Johnson, 3 Ired. Eq. 


426. 





JAMES H. TATE et al. v. DAVID TATE et al. 


An advancement to the children of a first marriage, made before a second was 
contemplated, is not a fraud upon the second wife’s right to dower, and this 
as well where she knew of the deed before her marriage, as where she was 
ignorant of it. 

The case of Tolar v. Tolar, 1 Dev. Eq. Ca. 456, approved. 

A delivery of a deed to a third person for the benefit of the bargainee, renders 
it effectual until the latter dissents. 

An infant bargainee may assent to such a delivery, and his assent is presumed 
until the contrary appears. 

It seems that conveyances in contemplation of marriage made to defeat the fu- 
ture wife’s dower are within the equity of the act of 1784, (Rev. ch. 204, sec. 
8,) avoiding such conveyances after marriage. 

A donee cannot resist a bill to set up a prior voluntary deed of the donors upon 

the ground that he is a creditor of the donor, but must assert his right as 

creditor in a suit at his instance. 


The plaintiffs alleged that David Tate the elder, on the 16th 
of August 1814, executed a deed of bargain and sale, by which 
he conveyed to his children all his landin fee; that the bar- 
gainees being infants, the deed was delivered to Hugh Tate, 
their uncle, to keep for them; that it remained in the custody 
of Hugh until his death, which happened in the year 1816, 
when the bargainor, having after its execution intermarried 
with Christian Tate, a defendant, went to the widow of 

Hugh, and obtained the deed before it was registered, [23] 
and cancelled it, by tearing off his signature, and that of 

the witnesses. That afterwards, David, the elder, made a 
voluntary conveyance of a part of the same land, to his son, 
the defendant David, and one of the bargainees in this first 
deed; that he made similar settlements upon Samuel W. Tate, 
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also a defendant, and to Rebecca Woodward, a plaintiff, who 
were his children, and bargainees in the cancelled deed. 

The cancelled deed was filed as an exhibit, having been 
found among the papers of David, the elder, after his death. 
The plaintiffs were the children of David Tate the elder, by his 
first wife; the defendants were his widow and a child born of 
her, and thuse of the issue of his first wife, who have received 
other deeds for part of the land included in the first. The 
prayer was to have the deed set up, to enjoin the suit of the 
widow for an assignment of dower, for an account of the rents 
and profits, and for a partition. 

The answers and the proofs are so fully stated in the opinion 
of the Chief Justice, as to render any abstract of them useless. 


Badger, for the plaintiffs. 
Pearson, for the defendants. 


Rorri, Chief Justice, after stating the substance of the bill 
as above, proceeded:—That such a conveyance will be estab- 
lished against the donor himself if it was completed as a deed, 


was the point of the decision in Zolar v. Tolar, 1 Dev. Eq. 
Rep. 456, and upon principles that are clear beyond doubt. 
The equity is not in the nature of the right, but to have the 
benefit of a legal title, of which the evidence bas been lost by 
spoliation. The relief is a reconveyance with covenants against 
intermediate encumbrances, or acts of the parties making it. 
The first question is, whether the instrument ever was a 
deed. The answer of the youngest child disclaims of course 
all knowledge on her part, and against her the plaintiffs must 
prove their case strictly. Enough remains on the paper to 
satisfy us, upon inspection, that it was once executed. A part 
of the signature of one of the subscribing witnesses is 
[24] still to be seen; and the widow of Hugh Tate proves that 
her husband had it in his possession for safe keeping in 
the form of a deed, and that upon his death the donor applied 
for it, and took it away. These circumstances are not neces- 
sary in the case, except as confirmations of the positive testi- 
mony of Ezra M. Tate to this point. That witness is one of the 
donees, and assigned his share to the others, to render him 
competent. 
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He proves that the deed was drawn by the late Judge Pax- 
ton, then at the bar; was executed by his father, in compliance 
with a dying request of his mother; was attested by John Pax- 
ton, and Hugh Tate the brother of the donor; and was then de- 
livered to Hugh Tate, for the benefit of the children mentioned 
in it, and to be kept for them. The witness states that he was 
the eldest of those children, and was then about eighteen years 
old, and that the youngest was about the age of three years; 
that his father was not embarrassed, though somewhat indebt- 
ed, and that he retained other property amply sufficient to pay 
his debts. 

This evidence is precise and full to the execution of the deed 
by signing, sealing, and actual delivery. When supported by 
the existence of the paper itself, by the appearances on it indi- 
cating execution, and by the testimony of Mrs. Tate that her 
husband had it in his custody as a deed, it seems to be entitled 
to full credence, notwithstanding the relation the witness bore 
to the instrument, and bears to the parties. But whatever 
doubt might be raised from those circumstances, of the credit 
to which this witness is entitled, it is dissolved by the answers 
of the defendants. That of Mrs. Tate states, that at the date 
of the deed, her husband, as he told her after her marriage, was 
indebted, and for the purpose of securing his property to his 
children, that he executed the deed; but as he had extricated 
himself, that he should tear, or had torn off his name, for the 
consideration had failed, and “therefore the deed ceased to 
have any legal or binding effect upon him.” She adds, indeed, 
that she did not understand that the deed was delivered for the 
benefit of the bargainees; and that she is convinced “‘if it was 
delivered as stated by the plaintiffs, it was conditionally 
to be re-delivered to the donor, if he Should be able to [25] 
discharge himself from his debts.” The opinion of this 
defendant, as expressed in the latter extract from the answer, 
is of little avail, as it is inconsistent with the words she gives 
as those of her husband, and with his professed object. If the 
deed ever had any “legal or binding effect,” it could not “cease” 
to have it for any of the reasons, or by any of the acts men- 
tioned by him; and if the design really was to defraud creditors, 
the only opinion that can be entertained, is, that the parties 
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would at least give to the transaction all the forms of a perfect 
and executed conveyance. The answers of the other defend- 
ants admit, almost by necessary implication, a delivery to Hugh 
Tate for the donees. They do, in express terms, admit the for- 
mal execution, attestation, and delivery to Hugh Tate. They 
do not expressly say that it was delivered to him for the do- 
nees, but that is almost a necessary inference from other parts 
of the answer. For the point insisted on is the insufficiency of 
such a delivery, in point of law, to give effect to the deed. 
They say, “that as all the children were under age, and some 
of them of very tender years, the deed was handed to Hugh 
Tate, to be kept by him until the said children should arrive 
at age, and be capable of receiving said deed; and they insist 
that the donor had a right to cancel the paper, as it had never 
become his deed, by delivery to the bargainees themselves, or 
by their assenting to the delivery to Hugh Tate.” In a subse- 
quent part of the answer these defendants state more explicitly, 
“that they are advised, that as all the children were under age 
at the time the conveyance was made, the handing the deed to 
H. Tate, did not amount to a legal delivery, but required the 
assent of the children to such delivery after their arrival at age, 
and that before such assent, the father had a right to cancel the 
instrument.” We are obliged to read this answer, as putting 
the defence upon the legal points, that to the validity of a de- 
livery it is essential that it should be made to the party him- 
self, or, if to a third person, that the party should expressly as- 
sent to it, and that no such assent was given here, or could be 
given, because the donees were infants. It does not deny that 

there was a delivery by the donor of the instrument as 
[26] his deed presently, nor that the delivery to Hugh Tate 

was for the donees, and that he might keep the deed on 
their behalf, but, on the contrary, the affirmative upon those 
points is taken to be admitted, not simply as being tacitly yield- 
ed, but as necessarily implied from the manner of stating the 
facts in the answer. But whether the answer be viewed as 
barely not denying those facts, or as impliedly admitting them, 
is but of little consequence in this case. The case is not heard 
on the answers, but the facts are established by proof of wit- 
nesses. The answers are resorted to as tests of the witnesses’ 
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credit; and to that purpose they are equally effectual, whether 
they admit or evade the charges in the bill. 

Upon the testimony of the witness, an absolute delivery for 
the benefit of the children is clearly established. That was in- 
tended to be a delivery to the children, one of whom, the wit- 
ness Ezra, was present and assenting. The points made in the 
answer upon the legal effect of such a delivery do not admit of 
discussion. When the maker of a deed parts from the posses- 
sion of it to any body, there is a presumption that it was deliv- 
ered as a deed for the benefit of the grantee; and it is for the 
maker to show that it was on eondition, as an escrow. Such a 
delivery to a third person is good, and the deed presently ope- 
rates, and infants may assent to such a deed to themselves, and 
their assent is presumed until the contrary appears. Here one 
assented at the time; the plaintiffs have since assented, and:no 
express dissent by any one of them appears. The defendants 
have taken several conveyances for parcels of the land; but 
this is not a dissent to the instrument as a whole. Even if it 
were, it is not seen how their refusal to accept the estate con- 
veyed to them could defeat the deed as to the other grantees. 
The doctrine is found in the old cases, Jaw v. Bury, 2 Dy. 167; 
Alford and Lea’s Case, 2 Leon 110; Butler’s and Boker’s Case, 
3 Rep. 26; Whispdale’s Case, 5 Rep. 119; and the learning up- 
on the point is all collected in the modern cases of Sowverbye v. 
Arden, 1 John. ©. C. 240, and Doe v. Knight, 5 Bar. & Ores. 
671, (12 Eng. Com. Law Rep. 351.) The plaintiffs are there- 
fore entitled to the relief they ask for, unless precluded 
by the other matters brought forward in the answers. [27] 
In the opinion of the Court none of the objections are 
sufficient for that purpose. 

The first to be considered is that of the widow; that there 
was much disparity in the ages and health of the grantor and 
herself, and that she had no knowledge of the deed at the time 
of the marriage, but supposed the property to be in the donor 
from his retaining the possession; and therefore that the deed 
will, if set up, be a fraud on her. This position is founded on 
the act of 1784, which provides that conveyances made fraud- 
ulently to children or otherwise, with the intention to defeat 
the widow of dower, shall be void as against her. The statute 

[Dev. & Bat. Eq., Vol. 1.—*8.] 
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embodies the spirit of the decisions upon the customs of York 
and London upon this subject. It is not certain that it embra- 
ces the case of any conveyance made even during the mar- 
riage, whereby the donor actually divests himself of all pro- 
perty in the land conveyed, and intended primarily an advance- 
ment made to a child, although it may have the effect of de- 
feating the widow. But if this case depended on this view of 
the question, we should consider more particularly the effect 
of the donor’s remaining in possession, and the secrecy of the 
transaction as evidence that the purpose of advancing the chil- 
dren was merely colorable, as against the wife. It is a further 
question, whether any deed is within the act but one made du- 
ring the marriage. It may be that the right of the widow must 
be inchoate at least before the deed can be construed to be in- 
tended to defeat her dower. I incline to say for myself, that a 
deed made in contemplation of marriage is within the statute. 
It is, indeed, in England, the rule of equity aswell as at law, 
that the widow is barred of dower, if the husbarfd puts his es- 
tate into trust immediately before the marriage, and expressly 
with a view to defeat her. But that rule has been disapproved 
of in point of justice, and it rests upon the ground that convey- 
ancers had so long acted on that mode of barring dower, when 
there was a settlement, that it would be dangerous to overturn 
it. There, settlements are almost univefsal, and the wife and 
her friends look to one as a provision. But it has been more 

than once doubted whether the same effect would be 
[28] given to any transaction not technically within the rule; 

and whether a long legal term upon a nominal rent 
likely to last beyond the life of the wife, created just before 
marriage, and for the sole purpose of defeating her, would be 
sustained in that country. 2 Powell, Mort. 486, Coventry’s 
edition. With us there is no habit of marriage contracts; 
and a woman has a right to expect to enjoy the marital 
rights promised by the law to a wife, as much as the 
husband to look toe those given to him. The statute ought to 
receive a liberal construction in suppression of the fraud for- 
bidden by it, and be made commensurate with the principle of 
equity, which protects the husband from her covenous practi- 
ces, at least as far as the conveyance of the husband is for his 
own benefit, or expressly to defeat the wife, and not truly for 
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the advancement of children. But were these parties reversed, 
and the wife had made this deed, the husband could not be re- 
lieved against it. There was no intention to defraud the wife, 
nor any other woman. The witness proves a different purpose 
in the party’s mind; that of advancing the children by a former 
wife, by whose labor the estate had chiefly been accumulated. 
There is no evidence that the donor then had a second mar- 
riage in view with any woman; much less the one afterwards 
consummated, which did not take place until the expiration of 
two years. The Court cannot say that a deed upon a merito- 
rious consideration, in favor of children, is void as against eve- 
ry woman, whom the donor may happen to marry at any dis- 
tance of time, to whom notice of it cannot be brought. She 
takes her husband in his actual circumstances as they are while 
addressing her, and must by reasonable inquiries satisfy her- 
self beforehand of the prudence of her choice. She may be 
deluded by appearances, it is true, but the deed cannot be said 
to have been intended to defeat her, unless it can in some way 
be connected, by the time of its execution, or otherwise, with 
the purpose of marrying some woman, and perhaps the one ac- 
tually married. Cotton v. King, 2 P. Wms. 357, 674; Strath- 
more v. Bowes, 2 Cow's Ca. 28, and Goddard v. Snow, 1 Russ. 
Ch. R. 485. 

The widow and her daughter likewise insist, that the [29] 
deed was in fraud of creditors, and that it is iniquitous 
in the plaintiffs to set it up against them. How far an unlaw- 
ful intent, which does not take effect on the original objects of 
it, can be alleged to vitiate the act into which it enters, in re- 
spect to third persons whose rights are incidentally affected by 
it, we need not here inquire. There is a clear answer to the 
objection upon the facts of this case, whatever may be the law. 
The only evidence of the donor’s indebtedness is in the deposi- 
tion of his son; and he states that his father reserved an ample 
fund for that purpose, and there is no proof that a single cred- 
itor then existing remains unsatisfied. 

It is stated in some of the answers, that the father became 
insane in 1830, and then the two sons who are defendants were 
appointed his guardians, and leased to one of the plaintiffs a 
house and lot in Morganton, which is part of the estate con- 
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veyed; and this is relied on in the argument as acquiescence in 
the destruction of the deed, especially when coupled with the 
delay in bringing this suit. 

The first circumstance is disposed of by saying that there is 
no evidence of the lease. There is no charge in the bill re- 
specting it, to which the answer is responsive. The answer in 
this respect is not therefore evidence, but merely pleading; and 
the defendants must support it by proof. The averments by 
the defendant David, of the consideration on which the subse- 
quent deed to himself was given, is subject to the same remark. 
He admits that the land was conveyed to him partly as a gift, 
but he says it was partly for the price of $500, paid by him for 
his father. On this statement he claims to be a purchaser, and 
that under statute 27 Eliz. the deed of 1814 is void as to the 
lands conveyed to him. A colorable consideration will cer- 
tainly not make a purchaser under the statute. Whether an 
inadequate one, known and understood to be so at the time, 
will suffice to convert a transaction meant mainly to be a gift, 
into a purchase for any purpose, may also be at least doubted. 

But one who claims as a purchaser must at all events 
[30] prove that he paid the money, and does not establish it 
by his deed or by his own answer. 

Then as to the length of time, as evidence of acquiescence, 
to give it that effect there must appear to have been a know- 
ledge by the parties of their rights; and no incapacity to sue, 
nor any circumstance to account for the delay upon any other 
ground but the presumption of a satisfaction, or renunciation 
of the right. The deed was cancelled in 1816 or 1817, and the 
bill was filed in 1832; and during the greater part of the inter- 
vening sixteen years the plaintitis were either femes covert or 
infants. It is not surprising that as they came of age they 
should not assert their title against their father, and especially 
during his unhappy and helpless state for several of the last 
years of his life. The time itself is not long enough to bar the 
plaintiffs; against whom can only be presumed a willingness 
that the father should enjoy during his life, and whose posses- 
sion, as their natural guardian, they regarded as their own. 

The lapse of time can have no other effect; for the statute of 
limitations is not pleaded, nor relied on in the answer. If it 
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were, it could not, as urged in the argument, avail the defend- 
ants David and Samuel under the deeds to themselves, because 
there is no evidence of the length of their possession under 
those deeds. 

The last point taken is, that the defendants David and Sam- 
uel are creditors of their father to a large amount. They state 
that they were his guardians during his lunacy, and admin- 
istered upon his estate after his death, and in those capacities 
have made advances to creditors under the belief that the lands 
now in dispute were his and had descended. Upon this point 
also there is a total defect of proof. But if the fact had been 
established, it would not bar nor delay the relief of the plain- 
tiffs. If those defendants be creditors, they cannot object to 
the relief for an indefinite period. They must be active in the 
assertion of their claim, by their own bill, to which the decree 
in this cause will be no obstacle. They cannot use the fact by 
way of defence here. Indeed it appears there is other estate, 
and that may be sufficient without resorting to the set- 
tled lands, and is liable before them. The claim for [4] 
those debts arises upon an independent equity, and 
would not, we suppose, be barred by this decree. But for 
greater safety, the defendants may insert in it a clause that it 
shall be without prejudice to them in that respect. 

The execution and delivery of the deed of 1814, must be de- 
clared to be established, and that it vested the title of the lands 
in all the donees therein named, as mentioned in the bill. The 
decree will be, that the widow be perpetually enjoined from 
proceeding at law for dower in any of those lands: that the de- 
fendant Mary A. E. Tate, upon coming of full age, release, 
under direction of the master, all the said lands to the donees 
in the deed of 1814 or their heirs, with liberty to her to show 
cause against the decree within six months after full age: that 
partition be made between the plaintiffs and the defendants of 
all the said lands included in the deed of 1814, according to 
their several shares under the same, and that in such partition 
the tract of land conveyed to Baker Woodward be allotted to 
the plaintiff Nancy H. Woodward, as for or in part of her 
share, according to its actual valuation at the period of parti- 
tion, and that a commission issue for that purpose. The decree 
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will not direct conveyances for the present; as they can be 
more conveniently executed as mutual releases, upon the re- 
turn of the partition. There must also be an account of the 
rents and profits since the death of the doncr, David Tate, de- 
ceased, received by any of the parties; and the annual value of 
the land conveyed to Woodward must, for the same period, be 
treated as profits received by Mrs. Woodward under her sub- 
mission in the bill. 

The infant heir, Mary A. E. Tate, must have her costs, to be 
paid by the plaintiffs and the defendants David and Samuel 
equally; and as between the other parties no costs are given. 

Per Curia. Decree accordingly. 


NOTE.—A conveyance of lands made by a man in contemplation of marriage, 
with a view of defeating his intended wife of her dower in those lands, is void 
against the widow, under the act of 1784. (Revised Code, ch. 118, sec. 1;) 
Littleton v. Littleton, 1 Dev. & Bat. Rep. 327; and see the note to that case in 
the second edition of that volume of the Reports. 

That the assent of the grantee or bargainee of a deed delivered to a third per- 
son for him, will be presumed until the contrary is shown, see Bazter v. Baxter, 
Bédwb. Rep. 341. Upon the subject of the delivery of a deed generally, see the 
following cases: Moore v. Collins, 4 Dev. Rep. 384; Clayton v. Liverman, 4 Dev. 
& Bat. Rep. 238; Baldwin v. Malisby, 5 Ired. Rep. 505; Gaskill v. King, 12 Ired. 
Rep. 211; Waddell v. Hewitt, 1 Ired. Eq. 475; Snider v. Lockenoor, 2 Ired. Eq. 
860; Haughton y. Barney, Ibid. 393; Wesson v. Stephens, Ibid. 557; Ellington ¥. 
Currie, 5 Ired. Eq. 21; Hall v. Harris, Ibid. 308; Roe v. Lovick, 8 Ired. Eq. 88. 





[32] JANE JOHNSON +. GORDON CAWTHORN. 


Whether the vendor of land has s lien upon it for the purchase money, and, if 
any, its nature and extent, are unsettled questions in this State. But it is 
clear, that if the lien does exist against velunteers and purchasers with notice, 
it does not against a creditor of the vendee, enforcing the collection of his 
debt, or a purchaser clothed with the rights of such a creditor. 

The case of Wynn v. Alston, 1 Dev. Eq. Ca. 163, examined and doubted upon 
the authority of Kelly v. Perry, MS. 

A purchaser at a sale by a guardian, made by order of the County Court, under 
the act of 1789, (Rev. ch. 312, sec. 5,) has the rights of a purchaser under 


execution. 


The case made by the bill, answer and proofs was, that in 
February 1826, the plaintiff sold a tract of land in Warren, to 
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Robert R. Johnson, for $1500, and took from him three bonds 
payable at intervals of one year each, for the security of the 
purchase money: that Johnson died before the first bond be- 
came due: that his administrators paid that bond, but his es- 
tate being exhausted, the plaintiff had never received anything 
upon the others: that before the second bond fell due, the 
guardian of the infant children of Johnson procured an order 
of the County Oourt of Warren, for the sale of the land of 
which he died seised: that under this order a sale was made of 
the land formerly belenging to the plaintiff, when it was pur- 
chased by the defendant, whe had notice of the fact, that $1000 
of the purchase money was unpaid, and also that the plaintiff 
looked to the land as a security for it, and intended to enforce 
her lien, if she had one. The prayer of the bill was, that the 
land might be subjected to the satisfaction of the two bonds of 
Johnson, held by the plaintiff. On the Fall Circuit of 1830, 
an interlocutory decree was pronounced by Swarm, Judge, es- 
tablishing the right of the plaintiff, and directing an account of 
her debt and a sale of the land. At the ensuing term, a fingl 


decree having been entered according to the principle settled 
by the interlecutory order, the defendant appealed. 


The Attorney General, for the defendant. 
Badger, for the plaintiff. 


Gaston, Judge.—We have delayed the decision of this cause, 
in the hope of being able, with satisfaction to ourselves, to 
settle questions of great public interest involved in it; 
viz: the existence in this State, and if it exist, the ex- [83] 
tent of the rule, that the vendor of land has a lien there- 
on for the unpaid purchase money. The case of Wynn v. 
Alston, 1 Dev. Eq. Ca. 163, has been generally considered as 
establishing that the vendor here has a lien against the vendee, 
and against volunteers and purchasers under him with notice, 
and that it was so established by the adjudication of Judge 
Haut and Judge Henverson against the dissenting opinion of 
Chief Justice Tayror. From the published report it appears, 
that Judge Hatt and the Chief Justice respectively filed 
opinions, and as none was filed by Judge Huwprrson, and as it 
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was known that the decree for the plaintiff could not have been 
rendered without his sanction, it was a natural inference that 
he concurred for the reasons stated by Judge Hart. It was 
known, however, to some of the individuals who now consti- 
tute the Court, that there is reason to doubt whether this infer- 
ence be correct. Some years after the decision of Wynn v. 
Alston, there came on for hearing the case of Kelly v. Perry, 
in which the plaintiff set up the lien, and founded upon it her 
claim to relief. In the argument the defendant’s counsel ad- 
mitted the general doctrine of the vendor’s lien, as supposed to 
be established in Wynn v. Alston, but contended that it did 
not apply to the case then under consideration. Judge Hxn- 
DERSON remarked from the bench, that the rule was not estab- 
lished in that case, as supposed, for that although he concurred 
with the decision, his judgment had rested upon other grounds 
than those taken by Judge Hatz. The bill in Helly v. Perry 
was dismissed, and the judgment of the Court, as delivered by 
Judge Hat, seems to admit that the rule was not yet settled. 
“How far (I take the words from the opinion,) the vendor of 
Jand has a lien on the purchase money in the hands of the pur- 
chaser from the vendee with notice, need not be the subject of 
examination in this case, because it does not appear that any- 

thing was due from Taylor (the vendee) to the plaintiff 
[34] as part of the purchase money.*” Under these circum- 

stances, we were solicitous to examine the record in 
Wynn’s Case, to see the allegations, the proofs and the decree, 
and thus satisfy ourselves what were the points authoritatively 
decided by it. But with every -exertion on our part, and on 
the part of the officers of the Court, we have been unable to do 
so. In the conflagration of the State-house, the books and 
papers of the clerk’s office were saved as they could be—in 
much hurry and confusion; and although it is believed that 
none were actually destroyed, yet they were so scattered, that 
one book of our records and the original papers in some of the 
suits are yet missing. A hope is indulged, that these will yet 





* The reporters have re-examined the opinion of Judge Hat, in Kelly v. Perry, 
and believe, with the exception of the above quotation, he confines himself to 
the question of fact, whether Taylor, the vendee of the plaintiff, owed any part 
of the purchase money. 
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be obtained, but we do not think ourselves justified in post- 
poning any longer on that account the decision which the 
parties to this controversy have a right to require. 

On the general question, whether this doctrine of lien ought 
to be considered as a part of the equity jurisprudence of North 
Carolina, we all of us feel the force of the argument in the dis- 
senting opinion of Chief Justice Taytor. It is difficult to re- 
sist it, especially when we see the “inconvenient state,” to 
adopt the language of Lord Expon, in Mackwreth v. Simmons, 
15 Vesey, 350, in which this doctrine, after all the corrections 
and improvements it has received in England, has ultimately 
placed the titles to lands in that country. Whether there be 
or be not a lien; whether the purchaser from the vendor be or 
be not liable for the original purchase money, is not there a 
“dry question,” depending upon the existence or non-existénce 
of any fact, but depends upon the peculiar circumstances of 
each case, accordingly as these circumstances may induce the 
Court to infer, either that the lien was intended to be reserved 
to the vendor, or that credit was given, and exclusively given, 
to the vendee. A doctrine leading to such results ought to be 
well considered before it is adopted, or if already adopted, 
should, if possible, be well guarded, lest it should be followed 
by the same consequences. But upon this question, the rules 
by which it is our duty to be guided are exceedingly different, 
accordingly as the doctrine may or may not have been sanction- 
ed by our predecessors. An adjudication by them is a 
precedent which we are bound to regard as evidence of [35] 
the law, unless it can be conclusively shown to be erro- 
neous, and by which we must be guided even when so shown, 
if a departure from it occasions greater public inconvenience 
than the error itself. Where there is no such precedent, we 
then ascertain the true rule by the deductions of reason from 
settled principles. After several conferences, we are unable to 
agree upon this general question, and as a determination of it 
is unnecessary in the present case, we must leave it, reluctant- 
ly leave it, in the state in which we find it. 

If we should attempt to decide this case, (supposing the doc- 
trine of lien to exist here,) by Lord Expon’s rule—drawing 
from the peculiar circumstances of the transaction an inference 
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that the lien was intended to be reserved to the vendor, or the 
opposite inference, that credit was intended to be given exclu- 
sively to the vendee—it is questionable, at least, whether there 
would be more harmony in opinion, than there is on the gene- 
ral question. 

There is, however, one point in the case upon which there 
is no difference of sentiment among the members of the Court. 
Whatever may be the lien as between vendor and vendee, or 
between vendor and volunteers or purchasers with notice under 
the vendee, we deny its existence against creditors enforcing 
the collection of debts by legal process. If a vendor claiming 
such a lien will not reduce it to a legal form, and give it the 
notoriety of registration, which our laws require for the validi- 
ty of legal liens, it cannot prevail against creditors. Purcha- 
sers under execution sales represent creditors, and buy all that 
the creditor has a right to sell. The purchaser in this case is 
to be considered as a purchaser under a sale by execution. The 
sale was made by order of the Court, under the fifth section of 
the act of 1789, for the satisfaction of creditors, and the proceeds 
thereof are assets in the guardian’s hands for the benefit of cre- 
ditors, and the purchaser at such a sale necessarily represents 
these creditors. 

The plaintiff is evidently not pursuing these assets, as she 
has not filed her bill against the vendee’s heirs for any surplus 
after paying debts, but against the purchaser at the judicial 

sale. She asks that the sale so made in order io satisfy 
(36] creditors should be declared null,,sq far as it affects her 

equitable lien upon the thing sold. This would be in 
effect to set up such a lien agains: creditors. 

The decree below is to be reversed, and the plaintiff’s bill 
dismissed with costs in both Courts. 

Perr Curia. Decree below reversed. 


NOTE.—In the case of Crawley v. Timberlake, 1 Ired. Eq. 346, it was said to 
be still a doubtful question in this State, whether a vendor of land had any lien 
on it fir his purchase money; but in Womble v. Battle, 3 Ired. Eq. 182, it was 
finally decided that no such lien exists, and the bill of the vendor against the 
vendee and the person to whom he had conveyed it in trust to pay debts, was 
dismissed. That decision, though made against the opinion of Judge Daniel, 
has ever since been considered as having settled the law in this State on that 
subject. 
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DANIEL LINDSAY, et. al. v. ELIZABETH ETHERIDGE, et. al. 


Where upon the bill and answer it appears the defendant can claim under the 
wills of two testators, and no election, nor any fact which puts him to one, is 
charged, none will be decreed. 

When the defendant, in his answer to an injunction bill, admits its equity, but 
sets up matter in defence, the injunction will be continued to the hearing. 


The plaintiffs in their bill alleged, that Sampson Etheridge, 
their father, by his will gave all his property to the defendant 
Elizabeth, his wife, for life, with remainder to them; that he 
died in 1822, and that the defendant, Elizabeth, being appoint- 
ed executrix, proved the will, and had sold a slave, late the 
property of the testator, to Nathan Etheridge, also a defendant, 
who had removed him out of this State, and that she threat- 
ened, upon a claim of absolute property, to make a similar dis- 
position of others. The plaintiffs averred, that the sale was not 
necessary to pay the debts of the testator, and prayed that the 
defendant, Nathan, might be enjoined from paying the pur- 
chase money for the slave to the defendant Elizabeth, and that 
she might be enjoined from selling other slaves, and that those 
in remainder might have the usual security for the forthcoming 
of the property, to which they were entitled upon her death. 

The answer of the defendants admitted the death of the tes- 
tator, and the provisions of his will, as set forth in the bill. But 
the defendant, Elizabeth, stated, that the slaves in question 
never belonged to her late husband, but were the property of 
her father Jonathan Dough, by whom they were lent to her 
husband, upon the expectation of a future gift. That her father 
survived her husband, and by his will, dated in 1824, gave 
them to her. That being advised that the slaves be- 
longed to her, she had sold one of them. She denied [87] 
any intention of selling the others out of the State. 

Upon the coming in of the answers, his Honor Judge Sza- 
WELL, at Currituck, on the Fall Circuit of 1833, dissolved an 
injunction which had been granted at the filing of the bill, and 


the plaintiffs appealed. 


Kinney, for the plaintiffs. 
Iredell, for the defendants. 
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Gaston, Judge.—-Under the act of 1831, the Judges of the 
Superior Courts may permit an appeal to this Court from an 
interlocutory judgment or decree, and an appeal so allowed 
does not remove the record of the cause into this Court, but 
brings before it so much only of the matter in controversy as 
shall be certified by the Court below as necessary for the con- 
sideration of the question on the appeal. It is under this act 
that the plaintiffs bring up this appeal from a decretal order of 
the Court of Equity for the County of Currituck, dissolving an 
injunction. 

The gravamen upon which the injunction issued, is set forth 
in the bill of the plaintiffs, as follows: Sampson Etheridge died 
in 1822, having duly made his last will and testament, and 
therein appointed the defendant, Elizabeth, executrix, who 
proved the will, and took upon herself the duty of executing it. 
By this will, the testator bequeathed to her all his estate real 
and personal, during her natural life, and subject to this dispo- 
sition, gave certain negro slaves to his children, the plaintiffs. 
The bill charges, that the defendant, Elizabeth, holding the ne- 
groes under this bequest, has nevertheless sold one of them as 
her absolute property, to her co-defendant, Jonathan Lindsay, 
and is threatening to sell the others out of the State, and that 
the plaintiffs fear that should this be done, they will suffer ir- 
retrievable loss. Upon this statement of facts, the defendant, 
Lindsay, was enjoined from paying over to the defendant, Eli- 
zabeth, the price of the negro sold, and she was enjoined from 
selling the other negroes. 

The defendant, Elizabeth, in her answer, denies that her hus- 
band owned the negroes in question; says they belonged to her 

father Jonathan Dough, and by his permission, and un- 
{38] der the expectation of a future gift from the said Jona- 

than, her husband had the use of them at his death, and 
when he made his will; that her father died in 1824, and by 
his will bequeathed these negroes absolutely to her; that being 
advised they were thus her undisputed property, she sold one 
of them to meet a demand which she had for money, but that 
she has no intention to sell the others out of the State. Upon 
the coming in of this answer the injunction was dissolved. 

It is a general rule, that where a defendant’s answer denies 












DECEMBER TERM, 1834. 


Lindsay v. Etheridge. 








—— 


all the equity of the plaintiff’s bill, the injunction ought to be 
dissolved; but where, admitting the equity therein charged, it 
brings forward a’ new fact in avoidance of it, the injunction 
shall be continued until the hearing. It is insisted here, on the 
part of the plaintiffs, that the answer in this case is of the latter 
description; that the whole matter which it alleges in relation 
to the negroes having been the property of the defendant’s fa- 
ther, and becoming her’s under a testamentary disposition from 
him, is new matter set up to avoid the equity on the part of 
the plaintiffs. Certainly the answer does bring forward new 
matter, but does it admit the equity charged? The bill is not 
very precise in its language, but we must understand it, not as 
setting forth evidence, but as charging facts, otherwise it would 
be radically defective. It charges then, that the negroes in 
question were the propert¥ of the defendant’s husband, be- 
queathed to ber fgr life, and in remainder to his children, and 
it seeks for the relief which a Court of Equity gives to those 
laving a residuary interest in persunals,against the immediate 
holders, who are making away with the property to their inju- 
ry. The answer denies that the negroes were the property of 
her busband, and of course denies that she is tenant for life, 
and that the plaintiffs have any residuary estate in the negroes. 
This is a denial of the very ground on which the bill rests. But 
it is urged by the counsel for the plaintiffs, that notwithstand- 
ing this denial, still there is an equity undisputed, for that the 
defendant has taken under the will of her husband, and shall 
not be allowed to disappoint its provisions, or that she 

should now be compelled to elect whether to take the [39] 
property bequeathed by her husband, or that derived 

under her father’s will. We forbear from expressing an opin- 
ion—for it would be premature—whether the plaintiffs can 
make out a case, either by way of amended or supplemental 
bill, disclosing such an equity. If they can, they will not be 
precluded from doing so, or from then obtaining appropriate 
relief. But this bill does not present such a case. It contains 
no allegation that the defendant has made an election, and 
charges no matters upon which an election is prayed, or can be 
decreed. Were the cause brought to a final hearing upon the 
present allegations of the parties, no relief could be given to 
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the plaintiffs, unless the negroes in question were part of the 
personal estate of the defendant’s husband, and passed by his 
will, as charged in the bill. Relief must be, not according to 
the proofs merely, but according to the allegations as sustained 
by the proofs. 

The Court directs that it shall be certified to the Court be- 
low, that the interlocutory decree appealed from is correct; and 
that said Court be instructed to proceed thereon, according to 
the usages in equity, and the rights of the parties. 

Pre Curiam. Decree affirmed. 


NOTE.—For the equitable doctrine of election, see the case of Wilson v. Ar- 
ny, post, 876, and the note thereto. 





MARY LANIER v. GREEN ROSS. 


As all the acquisitions of a feme covert made by her own act, during the cover- 
ture, enure to her husband, a bill seeking to enforce the execution of an agree- 
ment for the purchase of property, and a conveyance of it to the sole and 
separate use of a married woman, her husband not Joining in it, will be dis- 
missed. 

The case made by the bill was, that Thomas Lanier, the hus- 
band of the plaintiff, having become insolvent, and his property 
being about to be ‘sold under execution, the defendant agreed 
with the plaintiff to purchase a certain slave for her separate 
use, and upon being secured in the purchase money to convey 

it to a trustee for such use. That the purchase was made 

[40] according to the agreement, and that the defendant, 

upon being tendered the amount of his purchase, and 
requested to convey according to his agreement, had refused to 
do so. 

The bill was filed during the life of Lanier, the husband of 
the plaintiff, she suing by her next friend, and sought to en- 
force the agreement, but the husband was not a party. The 
defendant denied the agreement charged, and relied on the 
coverture of the plaintiff as a defence. 

Upon the proofs, the agreement stated in the bill was fully 
made out. It appeared also, that a brother of the plaintiff's, 
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at the sale of her husband’s slaves, had purchased a number of 
them, and left them with her for her use. 


Devereus, for the plaintiff. 
Badger, and W. H. Haywood, for the defendant. 


Rurriy, Chief Justice, after stating the substance of the bill 
as above, proceeded as follows:—The Court is of opinion that 
such a bill cannot be sustained. The contracts of a wife during 
coverture are void as to herself, and enure to the benefit of the 
husband. She cannot acquire property by her own earnings, 
or upon her own engagement as a purchaser, distinct from her 
husband. This is the general rule in equity as well as at law. 
But it is said that in equity she may have a separate estate, 
and thatin respect to that she is regarded as a feme sole. 
Where she gets an estate to her separate use by devise or do- 
nation, in which cases the owner may give to any purposes and 
upon any conditions that to him may seem meet, she is as to 
such estate thus vested, a feme sole. But by a bargain of her 
own, and especially by a mere executory contract, she cannot 
~ constitute herself a feme sole. If she could, the marital rights 
of the husband would virtually cease to exist in equity. It is 
said in this case, that she had other separate estate which was 
purchased by a brother to her separate use; and that in respect 
of that, and on the credit of it, she might make the contract 
that is the subject of this suit. After the creation of a separate 
estate the wife may bind it, and herself in respect of it, by a 
contract touching or incumbering it. But such an estate 
does not give her the power of contracting generally, [41} 
any more than she had before; that is to say, upon any 
subject but the separate estate. There is no proof, however, 
that even the articles purchased by the brother are in a situ- 
ation to be viewed as the wife’s separate property. The brother 
seems to have purchased and merely allowed the use to his 
sister of his property, as his, by way of charity. But if there 
be actually a conveyance it can make no difference, because 
this contract had no connexion with that estate, and was not 
entered into upon the faith of it; and moreover, because the 
bill does not allege any such separate estate. The bill is found- 
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ed solely upon the idea that this slave is her separate property, 
and that she is constituted a feme sole as to it, by force of the 
contract with the defendant alone. If it were the law, then 
every contract of the wife would be valid in equity, both as 
against the person with whom she contracts and against her 
husband, which cannot be pretended. She cannot make an 
executory agreement, and thereby constitute herself a feme 
sole. The interest is in the husband, and not in her. 

The bill must therefore be dismissed; but without costs. The 
evidence satisfies us, that the defendant has deceived the plain- 
tiff and her friends. He did agree to purchase for her, and 
under the general belief of that fact, the creditors of the hus- 
band allowed him to purchase at an under value, and he now 
appropriates the profit to himself. He has therefore no merits 
which entitle him to recover costs. 

Per Curiam. Bill dismissed. 


NOTE.—In the case of Kee v. Vasser, 2 Ired. Eq. 553, the court recognised 
the right of the wife to pin-money as against the husband’s personal representa- 
tive; but see the case of McKinnon v. McDonald, (decided at the last term of the 
Supreme Court, and which will be reported in 3 Jones’ Eq.), in which it was held 
that the earnings of the wife could not be secured to her separate use so as to 
exempt them from the claims of her husband’s creditors, except by a proceeding 
under the act concerning ‘‘Divorce and Alimony,” Revised Code, ch. 39. 





ALLEN GILL, et al. ». AMOS WEAVER, et al. 


A legacy to a wife “until my youngest living child comes ef age,” and “if she 
dies before my youngest living child,” &c. then “to be equally divided among 
my living children,” but if she lives until my youngest child, &c. ‘she shall 
have an equal share of my estate as is mentioned,” does not vest in the chil- 
dren until the youngest arrives at full age, or until the death of the wife. 

A legacy to two or more children with words of survivorship, vests at the death 
of the testator, if the words will admit of that construction. 

But if a previous life estate be given, generally it does not vest until’the death 
of the legatee for life. 

When the proportion to which one of several legatees is entitled, cannot be fixed 
at the death of the testator, words of survivorship refer to the time of division. 


William Gill died in the year 1797, having first duly 
[42] made and published his will, in which, after providing 
for the payment of his debts, he proceeded as follows: 
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“I bequeath to my wife all my personal and real estate, to have 
the sole use of until my youngest living child comes of age as 
is prescribed by law, provided she my wife lives. If she dies 
before my youngest living child comes of age, then all my pro- 
perty both real and personal shall be equally divided among 
my living children male and female except Judith Donaldson 
my eldest child; I have already given her a fall share. It is 
my desire that if my wife does live until my youngest living 
child comes of age she shall have an equal share of my estate 
as is mentioned.” 

The widow of the testator lived until the youngest child who 
survived him attained full age. But one of his daughters, Su- 
sannah Tomlinson, died before that time, leaving issue. The 
object of the bill was to obtain the opinion of the Court, whe- 
ther the share of Mrs. Tomlinson survived to her personal re- 
presentative. 


Nash, and Pearson, for the administrator of Mrs. Tomlinson. 
Devereux, contra. 


Rorrty, Chief Justice.—The inclination of the Courts is to 
construe legacies, and especially provisions for children, to be 
vested and transmissible if the words will possibly admit of it; 
and they are most reluctantly held to be contingent. Hence 
the general rule is, that if a legacy be given to two or more, or 
the survivors or survivor, equally to be divided between them, 
the period to which the words are referred is the death of the 
testator. If the gift be immediate, that is to say, without any 
previous interest in the subject to another person, there is no- 
thing to denote any other period but that at which the will first 
speaks. At that time the legacy vests, and the division is made 
or ought to be made, and the persons then answering to the de- 
scription must take their shares absolutely, or there would be 
survivorships indefinitely until all comes to the last survivor, 
which is inadmissible without the most unequivocal words. But 
if a previous life estate be given, the period of division 
is the death of the tenant for life; and the survivors at [43] 
that time take the whole, either as not having vested be- 
fore, or if vested at the death of the testator, as being divested 

[Dev. & Bat. Eq., Vol. 1.—*4&)] 
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by the death of one of the legatees, and surviving to the others, 
Upon this Jast point, however, the cases are not all reconcila- 
ble. It is not surprising that they should not be. The ques- 
tion does not turn on words having a technical and precise le- 
gal meaning, like Aeors or the like; but the Court is to deter- 
mine upon the apparent intention, to be collected both from 
the particular disposition, and the other parts of the will; and 
the context varies with almost every will. Hence there are 
numerous cases, in whieh the survivorship is sometimes referred 
to the death of the testator, notwithstanding a previous interest 
to another, and sometimes to the period of distribution. It is 
not proposed to enumerate or to classify those cases; because it 
is thought upon the whole of them the principle is indisputably 
established, that if upon the whole will, the certainty of the 
shares, in their amount, or rather the proportion of ‘the estate 
to which each legatee should be entitled, could not be concla- 
sively determined upon the death of the testator, then the will 
must be construed as referring the survivorship to the event on 
which the legacy is to vest in possession. 

By this will the estate is to be divided upon the death of the 
wife, or the arrival at age of the youngest living child, which 
shall soonest happen. In the former case the estate is to go to 
all the “living children” except Mrs. Donaldson. In the latter 
it is to be divided between the wife and “all my children, as is 
mentioned,” that is, all the living children, except Mrs. Don- 
aldson. 

If this had been an absolute disposition to the wife for life, 
and then to be equally divided between surviving children, the 
question would be open to discussion upon the conflicting cases 
alluded to. It may be also, that there is no difference between 
the words “to my ehildren, or the survivors of them,” and the 
expression here used “to my living children,” if standing by 
themselves; though the latter seems more emphatically to say 

then living. But there are other circumstances heretaf- 
[44] fixing a future meaning to the word, which seem to be 
uncontrollable. 

The testator applies the term “living” four times to his chil- 
dren; in some of which he most certainly refers to events suc- 
ceeding his death; and it is not easy to see how it ean be said, 
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he used the word in a different sense in the other instances, al- 
though it might be doubtful what his meaning was in these 
latter dispositions, if they stood by themselves. The will be- 
gins with a bequest to the wife of the whole estate, “until my 
youngest living child comes of age, provided my wife lives;” 
and afterwards says, “if my wife do live until my youngest 
living child comes of age, she shall have an equal share of my 
estate with my living children.” What child is the “youngest 
living child,” upon whose arrival at age the wife’s estate in the 
whole was to cease, and a share vest in her? It cannot be the 
one, who happened to be the youngest at the making of the 
will or the death of the testator; for then the provision would 
be for a division at a certain period at all events, namely when 
that child came of age, or in case of its deah, when it would 
have come of age. But that is clearly not the intention; for the 
gift of the whole to the wife is obviously to keep the estate to- 
gether for the support of the family, and the education of the 
younger children, as long as there was a living infant child, 
and no longer. The whole is given to the mother, because there 
is a child Living who is not of full age. Whenever that should 
not be the case, he meant that the property should not be kept 
together, but be divided.. The sense of “my youngest living 
child,” as here used, ig the same as if the words had been tr: 
posed, and the expression was “my youngest child living,” that 
is, then living or alive. The period of division is contingent, 
depending, first, upon the life of the wife; and next, upon the 
living of the children until all come of age, or the dying of the 
younger ones, until none were left but those of full age. If 
“living” has that meaning in the clauses quoted, how can it re- 
ceive a different one when used as descriptive of the persons to 
take? If “youngest living child” denotes the event on which 
the estate is to vest in possession, to be when there is no 

infant child alive, it would seem that the “living chil- [45] 
dren” amongst whom the division is to be made, must 

be those then alive. 

But this is the stronger from the express contingency on 
which the wife’s share depends, and the particular words in 
which it is expressed. They are, “if she dies before my young- 
est living child comes of age, then all my property shall be 
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divided beween my living children;” “but if she lives until my 
youngest living child comes of age, she shall have an equal 
share with my children, as is mentioned;” before this it was al- 
together uncertain what share each child should have until 
either the wife’s death or the arrival at full age of all the chil- 
dren, or of the last one that was living. Ifthe wife died before 
the latter events, she took nothing, by force of the word die 
applied to her; but if she lives until the youngest living child 
attain full age, then she and all the diwing children take equally. 
“Living” in reference to the children, as etrictly ties up the dis- 
position to those living at the period of division, as “if she live” 
does, when applied to the wife. Doubtless, there would have 
been a difference in the mind of the testator between a provi- 
sion for the issue of his children, and the future issue of his 
wife, if the case bad occurred to him. But it did not, and he 
has forgotten to provide for the death of a child leaving issue; 
and has put the wife and children upon the same footing, and 
nearly in the same words, by giving an equal share to each, if 
living at the period of distribution, and nothing if not so living. 


Any other reading would strike the word “living” out of the 
will altogether. As Mrs. Tomlinson died before her mother, 
and before the full age of all the children, she was not entitled 
under the will. : . 

Per Curia. . Decree accordingly. 


NOTE.—See the recent cases of Sanderlin v. Deford, 2 Jones’ Rep. 74, and 
Vass v. Freeman, 8 Jones’ Eq. 221, where the questions involved in this case 
were fully discussed and all the leading cases on the subject referred to. 





[46] ANDREW ALLISON v. GEORGE L. DAVIDSON, et al. 


Serving an executor with process for the plaintiff’s own demand, does not, in 
equity, restrain his power of preferring other debts of equal dignity. But 
the rule is different when the object of the bill is to have an account of debts 
and assets, and forall the creditors to come in under the decree. 

In equity, upon a bill against an executor, to enforce the payment of a debt, no- 
thing but a final decree restrains voluntary payments of other debts of like 
degree by the defendant. . 

Where the executors of a partner are made defendants by a sci. fa. to a bill 
against him for an account of the partnership, they cannot be charged with 
partnership effects which came to their hands since his death. ° 
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After the decree made in this case at June Term 1881, 
against the defendant Davidson, (wide 2 Dev. Eq. Ca. page 79,) 
the question between the plaintiff and the executors of Simon- 
ton and of Worke, were subsequently moved. 

The master, in his report upon the administration of Simon- 
ton’s assets, had allowed his executors for payments to the 
amount of $10,843 25, made just before taking the account, 
upon sundry judgments guando, which were entered up against 
them at February Term 1827, of Iredell County Court, upon 
process sued out in August and November previous. These 
payments were partial, and the master returned a separate re- 
port upon those judgments, from which it appeared, that there 
was still a balance of $15,216 21 due upon them. 

The executors of Simonton and Worke were made parties to 
this suit by sci. fa., which was served in November 1826. 

The master in his report allowed the executors of Simonton 
$3,357 54, which the plaintiff contended was for payments 
upon simple contract debts, made after they were served with 
process in this suit. 

There were to this report many exceptions taken by the 
plaintiff, but the seventh and eighth referred to the two allow- 
ances above mentioned, and it was admitted, that if these two 
were against the plaintiff, or if the judgments guando had‘a 
preference over his claim, it was useless to consider the others, 
as the judgments would absorb every thing with which he 
could by them, if they were sustained, charge the executors. 

Similar questions arose upon the report concerning the 
administration of Worke’s assets, which need not be sta- [47] 
ted. But on this part of the report a question was made *° 
by an exception of the plaintiff, founded on the fact that the 
executors of Worke, after his death, received from the execu- 
tors of Simonton, his full share of the profits of the partnership, 
amounting to $3,600. The plaintiff contended that the sum 
was not of the assets of Worke, but was partnership effects with 
which his executors were liable, as they came to their hands 
specifically. 

The questions made by these exceptions were argued several 
times by 
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Badger and Devereux, for the plaintiff, and by 
Gaston and Winston, for the executors. 


Rurri, Chief Justice, after stating the facts as above, pro- 
ceeded: The two exceptions may be considered together, so far 
as they involve the effect of payments actually made by the 
executors. The Court believes from a cursory examination 
that the last is not founded in fact, where it treats the debts as 
being due on’simple contracts. But he case is not decided on 
that question of fact, because, deeming it immaterial, the inqui- 
ry has not been thoroughly pursued. Assuming them to be on 
simple contracts, their grade is the same with the demand of 
the plaintiff, which is but a simple contract, being the claim of 
a partner without articles. The argument of the plaintiff is, 
that filing the bill, or serving process upon the executors, is a 
restraint upon their power to give preference to other creditors 
in like degree. We do not think that is the rule in a Court of 
Equity. It isso at law after a plea, and in some instances 
after a process served. In equity, also, when a creditor sues 
on behalf of himself and the other creditors, a decree to account 
ties up the hands of the executors from giving or allowing pre- 
ferences. The creditors must come in under the decree, which 
all can do according to their legal priorities, but if the executor 
voluntarily pays a creditor, he will not be allowed it in his ac- 

count. Perry v. Philips,1 Ves. Jun. 251. 10 Ib. 34. 
[48] Paxton v. Douglas, 8 Ib. 521. But a mere decree, much 

less the filing of a bill for an account of the plaintiff's 
own demand, or for an account of the assets to satisfy the sin- 
gle ‘debt of the plaintiff, is not an obstacle to the payment of 
judgments by the executor, nor, it seems, other demands of 
equal dignity with the plaintiff’s; but the plaintiff’s decree 
must, to that purpose, be final. Thus Sir Joun Leacn lays it 
down in Maltby v. Russell, 2 Sim. & Stu. 227, upon the au- 
thority of the House of Lords, reversing the decree in Davison 
v. Lord Oxford, Pr. Chane. 188, and the Vice Chancellor al- 
lowed the executor in account, the payments made by him to 
other creditors, after the bill filed, with the view of giving them 
the preference. This the creditor may prevent, by filing his 
bill on behalf of all the creditors; which, perhaps, in fairness, 
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he aida and if he will not do so, equity will not help him to 
a preference, upon any less ground than his getting a final de- 
cree, which is in the nature of a judgment. For this reason, 
the second, seventh, and eighth exceptions of the plaintiff must 
be overruled. 

But the seventh exception could not be supported for another 
reason. The accounts have not been taken with a view to as- 
certain the state of assets at the time the guando judgments 
were taken, and it doés not appear with precision. But an ex- 
amination of the account €atisfies thé @oprt, that the executors 
were largely in advance for the estate@t that time, and that 
assets to a much larger amount than alf those judgments have 
come to the executors’ hands since the judgments were render- 
ed, which have been applied partly to the previous absolute 
judgments, partly to the guando judgments, and partly remain 
to be applied to the same judgments. When applied, more 
than $15,000 will remain unsatisfied of principal and interest. 
At law, the defendants would be fixed with those assets, when 
the plaintiffs shall sue out sodre facias, and of course they would 
be made to pay them twice; if déereed against them here. It 
is a mistake to suppose, that assets to a much larger amount 
than all the guando judgments have not been received, since 
they were entered up: The payments on them were 
therefore proper, and the balance in the executors’ hands [49] 
must yet be paid to those now unsatisfied; and so the de- 
cree will declare. 

The decision of these points renders it useless to go through 
the plaintiff’s other exceptions; since if they were all allowed, 
the sums excepted against would not form a fund equal to,the 
balance due on the preferable and unsatisfied judgments, and 
the Court is unwilling unnecessarily to conclude any person in 
respect to the other matters of the account. 

It was formerly ordered in this cause, that the estate of 
Robert Worke must account with the plaintiff for the sums re- 
ceived as his part of the profits of the partnership from Simon- 
ton’s executors. That money was received by the defendants, 
Worke’s executors, after his death, and pending this suit. A 
question presents itself, whether, as the character of the fund 
was not changed in respect to the plaintiff, those defendants 
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are personally bound to answer to him upon their own receipt 
of the money. The Court bas formed no conclusive opinion on 
the point, as, whatever may be the rights of the parties, the 
plaintiff, we think, cannot in the present proceedings treat that 
sum otherwise than as assets of the testator, Worke, and must 
abide in this suit by their administration assuch. The defend- 
ants are brought in by scire facias as executors merely, and 
are not charged by any supplemental bill upon their own acts. 
Taking it to be assets, it has been duly administered. Whether 
the defendants can be made personally liable in equity in 
another proceeding, we give no opinion on, nor have we formed 
one. 

We suppose the points ruled to be decisive against the relief 
of the plaintiff against either set of executors, and therefore, 
without passing upon any of the other exceptions of either 
party, direct the bill to be dismissed as against the executors 
of Simonton and of Worke, without costs to either side. 

Per Curia. Decree accordingly. 


NOTE.—See accordingly Sandridge v. Spwrgen, 2 Ired. Eq. 269, where it was 
held that the filing of a bill, or even a decree to account, does not bind the as- 
sets, so as to prevent an executor from paying other creditors in equal degree, 
unless it be a bill in Vehalf of all creditors, an a decree thereon for an account. 





[50] THE STATE BANK OF NORTH CAROLINA ». AMBROSE KNOX, 
JOHN McMORINE, et al. 


A Court of Equity never assists a creditor who has been guilty of usury; and 
where, according to the bill, usurious interest was incorporated in a note by 
the fraudulent contrivance of the debtor, for the purpose of taking advantage 
of it, and avoiding the debt, relief was refused. 

In equity, satisfaction of a debt is never enforced, until it has been established 
at law. 


Asa Rogerson owed the plaintifis $6000, which was secured 
by a promissory note signed by him as the principal debtor, 
and the defendants Knox and McMorine as sureties. Roger- 
son also owed the plaintiffs another debt for about $1000, for 
which they had no security except his personal responsibility. 
Rogerson became embarrassed, and conveyed his estate to 
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Knox and McMorine to secure them against loss by reason of 
the above mentioned debt, and also two other small notes for 
which they were his sureties. 

The note for $6000 being unpaid, suit was instituted, judg- 
ment recovered for the amount, and execution pressed against 
the sureties. They, through their attorney, applied to the at- 
torney of the plaintiffs for indulgence, to enable them to realise 
the value of Rogerson’s property conveyed for their indemnity; 
but this was refused, unless they consented to make a new note 
for the amount of both the debts due the plaintiffs by Roger- 
son. The attorney of Knox and McMorine asked if this incor- 
poration of the debt to which they were not sureties, with that 
for which they were bound, would not render the new note 
usurious, and was answered that it would not, as Rogerson 
would sign the renewal note as the principal debtor. After 
some difficulties made by the defendants, this arrangement was 
completed. But Rogerson having in the mean time absconded, 
the new note was signed by Knox and McMorine, as the prin- 
cipal debtors. An action was subsequently commenced on 
this note, which was defeated upon the plea of usury. 

The plaintiffs, by this bill, sought, first, to have the debt es- 
tablished against Knox and McMorine, alleging that the usury 
was consented to by them with the intention of subsequently 
avoiding the security, and was therefore a fraud upon 
them. Second, they insisted that the property of Roger- [51] 
son having been conveyed to Knox and McMorine, to * 
secure the debt of $6000, they had a right in equity to follow 
it, and procure from it satisfaction of that debt. It was stated 
in the bill, and admitted by the defendants, that Rogerson died 
in a distant State, insolvent, intestate, and that no one had sued 
out administration upon his effects. The attorney of Knox and 
McMorine was made a defendant. 


Badger, for the plaintiffs. 
Tredell and Devereux, for the defendants. 
Gaston, Judge.—We see no ground on which this bill can 


be supported. The plaintiffs allege that the defendants, Knox 
and McMorine, became indebted to them by reason of their 
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having executed a note for $6000, with one Asa Rogerson, and 
as his sureties; that to enable the said defendants to renew this 
note, and discharge also a demand which the plaintiffs had 
against Rogerson alone, the plaintiffs discounted a new note of 
Knox and McMorine, for an amount sufficient to cover both 
claims, and thereupon surrendered the note for $6000; that the 
plaintiffs afterwards brought an action upon the new note, but 
were defeated of a recovery upon the plea of usury. They fur- 
ther charge, that this usury consisted in their requiring Knox 
and McMorine, as a condition of indulgence upon the debt for 
which they were responsible, to make themselves liable also 
for that on which they were not responsible; that the plaintiffs, 
at the time of proposing and making this arrangement, believed 
that it would not be liable to the imputation of usury; and that 
they were entrapped into this arrangement by a disingenuous 
_ artifice of the attorney of Knox and McMorine, whom they have 
also made a defendant, and who, as the plaintiffs say, discov- 
eriug their opinion and believing it erroneous, for the purpose 
of confirming them in error, declared that his clients would, 
and ought to assent to it. The bill also charges that Rogerson 
had, before this arrangement, by a deed of trust, made between 
himself and the said defendants, Knox and McMorine, con- 
veyed a large amount of real and personal estate, in trust, to 

be sold, and to apply the proceeds to the securing of 
[52] Knox and McMorine against their responsibility, on the 

note of $6000, and on two other notes on which they 
were his sureties. The bill states that Rogerson is dead, and has 
died insolvent, and insisting that the debt of $6000 still re- 
mains due, for that the note was surrendered on the supposition 
that the new note was valid, prays for an account of the trust 
funds, which ought to be applied to the satisfaction of this debt, 
and secondly, a personal decree for the money truly due there- 
on, against Knox and McMorine, because of the alleged fraud 
in drawing them into an usurious contract, and then setting up 
the objection of usury. 

The original liability of Knox and McMorine, which this bill 
seeks to enforce against them, is founded solely on their having 
executed a note as the sureties of Rogerson, and to us it seems 
clear, upon the showing of the plaintiffs, that this liability has 
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been extinguished. The plaintiffs discounted their note for the 
purpose of enabling them to pay off this demand, and one other 
on which Rogerson alone was indebted. The money raised by 
this discount was the money of Knox and McMorine, and as 
such wag applied in payment of the note then held by the bank, 
and on which they were debtors. That note was then extin- 
guished at law, and if so, it cannot be set up in equity. The 
lender has no claims upon a Court of Equity, to relieve him 
from the legal consequences of usury. A contract tainted with 
usury is denounced by statute as corrupt and utterly void, and 
every Court must treat it as holding the character which the 
legislature has stamped upon it. An usurious contract is also 
regarded by the settled law of every Court as an oppression, 
practised or attempted by the lender upon the borrower. A 
Court of Equity cannot, therefore, be invoked to aid such a 
contract, in whole or in part, or to redress the oppressor, be- 
cause the meditated injury has, by the artifice of the intended 
victim, been made to recoil upon himself. Oppression cannot 
demand help, even against fraud. The Court is not at liberty 
to array its imagined wisdom against the legislative will, 

or to defeat public policy, by a recourse to the code of [53] 
honor or morality. 

But it is insisted, that if the bill cannot be sustained so far 
as it asks a personal decree against Knox and McMorine, it 
may be upheld in its demand of an account of the funds of Ro- 
gerson assigned for their security, and an application ofthese 
funds to the reimbursement of the plaintiffs. . It is argued that 
the demand of the plaintiffs against Rogerson is founded upon 
the original dealings by which he became their debtor, and 
this demand yet subsists against him, because it has never been 
satisfied. If-this proposition could be maintained, which we 
are not prepared to concede, this bill nevertheless cannot be 
sustained. The funds cannot be pursued as the funds of Roger- 
son, until a debt against Rogerson has been established. A 
Court of Equity is not the proper forum for establishing sucha. 
debt. If it were a fit forum, a debt cannot be established in 
any proceeding to which the debtor is not a party. 

The bill must be dismissed, and although the plaintiffs ap- 
pear to have been heavy sufferers in the transaction of which 
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they complain, yet as that loss is but the penalty which the law 
inflicts, and their claim for relief is upon their own showing 
unfounded, it must be dismissed with costs. 

Per Over. Bill dismissed. 


NOTE.—The Statute against usury is as binding in a court of Equity as it is 
in a court of Law, except in cases where the borrower asks the assistance of @ 
court of Equity, and then the court will compel him to do equity by paying the 
principal of the debt and legal interest thereon. Ballinger v. Edwards, 4 Ired. 
Eq. 449. See also McBrayer v. Roberts, 2 Dev. Eq. 75. 





MEMORANDUM. 


At the last Session of the General Assembly, Joun R. J. 
Dantrt, Esq. of Halifax, was elected Attorney General, vice 
R. M. Saunpzrs, Esq., who resigned. 





